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ROMAN LAW STUDIES IN LIVY 



INTRODUCTION 

The subject of this paper was suggested by an article of 
E. I. Bekker in the Savigny Zeitsehrift fur Rechtsge- 
schiehte. This article is entitled Die Romischen Komiker 
als Rechtzeugen and is a review of Costa's work on the 
Roman private law in Plautus. Bekker adds, according to 
the classification of Costa, the material to be found in 
Terence. The value of the work of Costa and of Bekker 
seems to He not in actual results they have been able to 
reach, from a legal point of view, but rather in the fact that 
they have shown to what extent legal terms and legal speech 
prevail in those two poets. With this point in mind, it is 
proposed here to show what kind of law interested Livy and 
to see what value his writings may have for the study of 
law. Clark says in his recent work on the Sources of 
Roman Private Law, p. 74: "It is upon Livy and Die 
sius that we have mainly to rely for the evidence from i: 
eral history, on Roman private law and its developmen 
The purpose of this paper is to show that it_was not priv 
law, but public law rather, which interested Livy. 

A fair criticism may be made upon the work of Qo 
and that of Bekker that they have cited many passages 
which have, apparently, no legal significance, because of 
their deeire to let nothing pass that might have some legal 
bearing. With a view to eliminating this difficulty, in a 
measure, and also because the word, in its various significa- 
tions, seems to be an interesting and a valuable study from 
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the point of view of jurisprudence, an attempt is made here 
to define ius in the various places in which it occurs in Livy. 
After the discussion of the meanings of ius, and of ius gen- 
tium in particular, the discussion of precedent and custom 
(exemplum, mos, mos maiorum, institutum, and similar 
terms) naturally follows. The remainder of the paper is 
occupied with the public law and procedure in Livy. 

The text followed is that of Weissenborn revised by 
Miiller, save that for books 39-45 the annotated text of 
Weissenborn has been used. 



I. IUS 

Ius denotes a power of control of a person over an object. 
The object may be another person. 

1) So ius comes to denote a relationship between two 
parties. This relationship, at the outset, presupposes a 
superior and an inferior, or a person of inherence and a 
person of incidence. It is probably most often viewed from 
the point of view of the former but not necessarily so, for it 
often refers to the situation of the latter. Accordingly from 
either viewpoint* it may have the meaning of either rights 
or duties. Again it may connote the whole mutual relation- 
ship of the parties. The word joined with it frequently 
aids in showing the exact force of it, e. g. ius ac libertas, ius 
ac didOj ius et maiestas. 

2) Where the relationship has for its object a thing, or 
where it is not clearly defined, or where the feeling of rela- 
tionship has somewhat faded out, ius means ' right ' or 
' rights/ It is a sort of ius in rem, e. g. 1, 17, 8 where it is 
said that the patricians did not give up plus iuris, 'more 
right ' or ' more power/ than they retained; or as in 2, 34, 7 
where the patricians thought the time had come recuperandi 
iu/ra. 

3) When the idea of relationship has largely faded out 
or when, there is no definite notion of either subject or ob- 
ject, ius becomes more general and abstract and means 
'right/ 'the right/ 'justice/ e. g. 21, 10, 9 eventus belli 
velut aequus iudex unde ius stdbat, ei victoriam dedit. 

4) A special form of usage 1) is represented by the 
relationship between the state and the citizens, or by the 
control or authority which the state exercises over them. 
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This is vested in its magistrates. The authority flowing 
from official position is frequently termed imperium or po- 
testas and vus also. By closer definition it is sometimes 
termed vus imperii or vus impervumque, e. g. 22, 27, 6. 

5) This authority again, has reference to subject and to 
object. The authority exercised by an official has subject 
and object, each personal. The commands of a king repre- 
sent to him his authority. To his subjects they represent 
law. The state. exercises ius, c authority/ over its citizens. 
To the citizens this vus or right to exercise authority, is law. 
Hence the translation of many passages depends upon the 
point of view one takes. An example is the following 1, 2, 
4 Aeneas . . . ut animos aboriginum sibi conciliaret, nee 
sub eodem iure solum sed eiiam nomine omnes essent, 
Latinos ... appellavit. 

6) We thus arrive at the meaning 6 law/ the ( objectives 
Recht/ a crystallization and a limitation of ius meaning 
authority. 

7) From the meaning ' law 9 ius readily passes over and 
is applied to the institution through which the law is ad- 
ministered, ' court/ 

The synopsis given below will be closely followed. 
Synopsis of the meanings of ius: * 
1. Ius Expresses Relationship 

i. A Relationship between two Parties 

a. Superior and Inferior 

1) Authority — on< the Side of the Superior 

2) Duty, Subjection, Rights — on the Side of 

the Inferior 

b. Mutual Relationships 

1 See Nettleship, Contributions to Latin Lexicography, Ius, 
p. 497, and Clark, Jurisprudence, pp. 16-25. Clark discusses the 
radical and the derived meanings. He observes, p. 21, that " in 
the early use of this, the oldest term for law, there is no sign 
of plurality." 
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ii. Eight or Eights without Definite Idea of Belation- 

ship 
iii. Abstract Eight, Justice, Justness of a Thing 

2. Ius Signifies Authority, Law, -Government 

i. Authority Mowing from Official Position 
ii. Law, Authority, Government 
iii. Law 

a. Ius, Lex, and the Twelve Tables 

b. Ius Divinum, Ius Humarium 

c. Ius Publicum, Ius Privatum 

d. Other Uses of Ius 
iv. Court 

3. International Law 

i. Ius Belli 
ii. Ius Gentium 

1. Ius Expresses Eelationship 

i. a relationship between two parties 

a. Superior and Inferior 

1) Authority: 5, 36, 5; 23, 7, 1 and 7; 30, 42, 19; 35, 
16, 8; 41, 6, 10. Control of Territory: 3, 71, 7; 29, 31, 5; 
34, 62, 10, 11, and 13; 39, 27, 10; 39, 28, 10; 40, 17, 6. 
Control of Eevenue : 34, 62, 5. A lighter meaning, ' Influ- 
ence ' : 2, 44, 5. In phrases : nullo iure ' with no authority * 
39, 26, 2; patrio iure 1, 26, 9 (cf. 2. i) ; iure imperii 39, 
27, 6 ; dominium et ius c ownership and control ' 45, 13, 15 ; 
ius potestatemque, pleonastic, ' right and opportunity' 5, 
11, 5 ; ius et maiestas, used to express the authority and the 
superiority of the husband over the wife, 34, 2, 1 ; used to 
describe the powers of each of the orders in the state, 3, 63, 
10. Also used to describe the powers inherited by the consuls 
from the kings, 4, 3, 9 (cf. 2. i). The relationship between 
suzerain and subject states is expressed often by ius in com- 
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bination with various words : ius ac potestas 42, 46, 4 ; ius 
dicionemque 21, 61, 7 ; 23, 15, 9 ; 26, 24, 6 ; 28, 21, 1 ; 32, 
33, 9 ; 36, 14, 9 ; 38, 3, 3 ; 38, 48, 3 ; 40, 35, 13. Cf . dicio- 
nem without ius 26, 43, 4; also in arbitrium dicionemque 26, 
33, 12 ; 34, 57, 7. Ius iudiciumque 36, 39, 9 ; 39, 24, 8 ; 41, 
22, 4 can scarcely be anything more than a combination bor- 
rowed from judicial language, equivalent to ius dicionenv- 
que. It is not used in this sense by Cicero, Caesar or Taci- 
tus (cf . 2. iii. c) ; iuris condicionisque 6 terms of control ' 
8, 14, 11; vus atque arbitrium 34, 57, 7. Cf. eodem ware 
8, 14, 3. 

2) Duty: 26, 36, 3; 38, 13, 2 (cf. the reciprocal terms 
ius et officmm 2. i). Subjection: 36, 42, 2. Eights of the 
Inferior : 37, 53, 7. In phrases : ius ac Hbertatem 34, 48, 2 ; 
iure libertatis 3, 56, 8; seu ius seu auxilium 40, 29, 11. 

6. A Mutual Relationship 

Ties between parent and child: 23, 9, 2. Ties between 
state and citizen : 6, 14, 8. A relationship of equality : in 
aequum ius 26, 24, 3 (cf. aequo iure agi 6, 37, 4; vivere 
aeqwo vwre 21, 3, 6) ; societas aeqmtio iuris est 8, 4, 3; 
societds eo iure staret 24, 1, 13 ; aequaio iure omnium 2, 3, 
3. A status : in antiqui formulam iuris c into the status of 
its former relationship ' or c into its former status ' 32, 33, 
7 (cf. 33, 38, 1; 34, 57, 8; 38, 38, 11) ; formulam iuris ac 
dicionis 26, 24, 6 (cf. in sociorum formulam referre 43, 6, 
10) ; in antiquum ius 33, 40, 6; 35, 16, 6. A general rela- 
tionship : iure temporis, c rights subsisting at the time ' 34, 
31, 14, The two sides of a relationship between two na- 
tions where neither is suzerain or subject but where there is 
a point in dispute, is illustrated in 1, 32, 10, ius persolvere 
c to fulfil one's duty/ and vus adipisci ' to obtain one's right/ 
opposite sides of the same transaction ; amicitiae . . . vara 
1, 34, 12 ; 26, 24, 9 ; ius societatis amicitiaeve erat 5, 35, 4 ; 
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ivra hospitii . . . neu societatis 29, 24, 3 ; iure hospitii 1, 

1, 1 ; hospitale ius 45, 20, 6 ; secretum . . . tws, ' independ- 
ence ' 39, 48, 3. Eelationship of a more general nature: 

24, 5, 9 ; 25, 18, 5 and 9 ; 41, 24, 10. 

ii. right or rights without definite idea 

op relationship 

Political and civil rights : 1, 17, 8 ; 2, 34, 8 and 9 ; 3, 40, 
4; 3, 45, 3; 3, 46, 3; 3, 53, 9; 3, 56, 8 and 10; 3, 64, 2; 
4, 9, 6; 4, 10, 8; 4, 42, 6; 4, 43, 5 and 11; 4, 44, 4; 5, 12, 
9; 10, 7, 2; 22, 60, 15; 27, 6, 3; 27, 8, 9; 27, 38, 3; 34, 2, 
10; 34, 42, 5; 39, 25, 6; 39, 48, 3; 42, 41, 13; ius appellor 
tionis 42, 34, 15 ; ius foederis, ' rights arising from treaty ' 
23, 10, 12 ; 30, 42, 10 ; 34, 32, 16 ; 36, 27, 5 ; 38, 9, 10 ; 42, 

25, 7 ; eadem vi eodemqw iure 1, 43, 10 ; ius sacerdotii 27, 
8, 8 and 10 ; vus regni 1, 49, 3. The following are examples 
of a similar nature construed with gerunds and gerundives 

2, 24, 7; 5, 55, 3; 8, 1, 8 (belli ferendi) ; 8, 4, 8; 9, 30, 10; 
10, 23, 9 ; 23, 3, 3 ; 26, 24, 13 ; 26, 33, 10 and 11 ; 31, 8, 6 ; 

33, 42, 1; 34, 7, 2; 34, 56, 13; 35, 51, 5; 38, 34, 2; 38, 38, 

3, 7, 10, 12 and 16; 39, 23, 7; 40, 42, 13; 42, 62, 12; 45, 
15, 2. Ius equal to ' right ' or < privilege ' : 32, 13, 6 ; 34, 
58, 3. 

iii. ABSTRACT RIGHT, JUSTICE, JUSTNESS OF A THING 

1, 26, 12; 1, 56, 7; 8, 24, 11; 9, 11, 7; 21, 10, 9; 21, 31, 
6; 36, 32, 3; 41, 24, 16; 45, 19, 6 (one reading is vero in- 
stead of iure). In phrases: iure an iniuria 2, 54, 7; 21, 18, 
6 ; 39, 36, 16 ; ubi vus ubi iniuria opus sit 2, 3, 3 ; inique an 
iure 39, 48, 2 ; iure ac merito 26, 41, 3 ; 27, 13, 10 ; iusto 
iure 21, 3, 4; also ius ferre as the opposite to ius reddere 3, 

34, 1. 
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2. Authority, Law, Government 
i. authority flowing from official position 

2, 1, 8 (cf. 4, 3, 9) ; 2, 35, .3 ; 2, 56, 11 and 12; 3, 9, 5 and 
12; 3, 11, 2; 3, 13, 6; 3, 33, 10; 3, 38, 10; 4, 7, 3; 4, 8, 2; 
4, 24, 4 and 8; 8, 34, 6; 9, 9, 9; 9,, 26, 9; 22, 31, 9; 24, 8, 
7; 27, 11, 11; 32, 22, 3; 34, 32, 2; 38, 48, 7. Ius for a 
special purpose : 45, 25, 8. . In phrases : ius de tergo vita- 
que 2, 29, 12; vim ac ius magistrate dempsisset 26, 12, 8 
(cf. 2. iii. d) ; the censors would add to their office ius 
maiestatemque 4, 8, 5 (cf. 1. i. a. 1) ; ius impervamque 22, 
27, 6; vus imperii 22, 25, 16; 22, 26, 7; 30, 24, 3; 30, 40, 
13; 33, 23, 3; vus ac potestas 25, 7, 1, where Marcelhis ap- 
parently proconsul, says to. grant a certain request of the 
soldiers was nee iuris nee potestatis suae. When Varro 
and Paulus.had been elected consuls, Fabius said (22, 39, 
3) that bad counsels would have idem vuris ac potestatis 
as the good. The dictator Camillus claimed (.5, 49, 2) that 
the agreement with the Gauls was made by a magistrate 
inferioris iuris, i. e. the dictator had maior potestas. Cf. 
for similar substitution of ius for potestas, patrio iure 1,. 
i. a. 1 ; ib. for combination ius potestatemque ; iure potes* 
tatis 29, 20, 11 ; ius et officium, reciprocal terms 6 authority 
and duty* 38, 53, 5; consulem . . . cuius iuris atque ar- 
bitrii res esset 24, 37, 9. 

* » 

ii. LAW AND AUTHORITY, GOVERNMENT 

In 23, 10, 2 Hannibal promised that the Romans should 
seek iura from Capua and that Capua should soon be the 
capital of Italy. For the Romans iura means ' laws/ for 
Capua c authority/ Cf. the phrase ius condicioque (23, 5, 
11) where it is said that Hannibal's soldiers were expertem 
omnis iuris et condicionis et linguae prope humanae, c un- 
familiar with all law (authority or restraint) and binding 
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compact and almost unfamiliar with human speech/ Cf. 
also 1, 2, 4 ut . . . nee sub eodem iure solum sed etiam 
nomine essent. 

iii. law 

a. lus, Lex, and the Twelve Tables 

The twelve tables are called both iura and leges. In 3, 
33, 5 the nova iura which are to be put in order by peritos 
legum perigrinarum, refer to the future twelve tables. They 
are again arid again referred to as leges, e. g. in 3, 31, 7 
the tribunes suggested that if the plebeian leges were dis- 
pleasing, they should jointly select legum latores and from 
this suggestion the decemvirs were decided upon. In 3, 34, 
3 the decemvirs claim iura aequasse for high and low in so 
far as they could. Iura does not mean c rights/ that would 
be manifestly untrue. The decemvirs claim to have made 
the laws or the authority of the state, organized as it was, 
with legal distinctions of orders and classes, operative upon 
all alike. Appius Claudius, the most prominent decemvir, 
who is expressly mentioned as the author of the provision 
in the twelve tables which had to do with ad interim rights 
of one claimed as a slave but previously regarded as free, is 
called (3, 58, 2) legum latorem conditoremque Romani 
iuris. That iura aequasse in 3, 34, 3 refers to the equaliza- 
tion of the laws is borne out by aequandarum legum, in the 
following : 

3, 67, 9 auxilium tribunicium, provocationem ad popu- 
lum, scita plebis iniuncta patribus, sub titulo aequandarum 
legum, nostra iura tulimus et ferimus. 

In 34, 6, 8 the question is asked whether the lex Oppia is a 
regia lex or whether it was written by the decemvirs ap- 
pointed ad cbndenda iura. They were also appointed (3, 
39, 8) legum ferendarum causa. 
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Clark 1 remarks that "iura are distinguished from leges 
as being said condi " which he thinks means " the putting 
into order of existing matter rather than the creation of 
new or the imposition of either." 2 Statuere is also used 
with iura; so in 9, 20, 10 the Antiates, who were sine legir 
bus certis, were given patroni by the senate ad mra statu- 
enda. The significance of Clark's statement would be that 
these iura were still iura when they came from the hands 
of the decemvirs, but whsn they were brought before the 
people, legum ferendcvrum,, and passed, they became leges. 
He however (p. 22) calls iura in Livy 3, 33, 5 " statutes." 
Let us examine the following passages : 

1) In 8, 28, 1 it is said that nexum ceased and that the 
law, ius, was changed by the lex Poetilia.* This ius was a 
provision or was based upon a provision in the twelve tables. 
Laws regulating interest rates had been passed previous to 
326 B. c* and they may have affected this ius. 

2) It is said of Eomulus: 1, 8, 1 multitudini quae cocdes- 
cere in populi unius corpus nulla re praeterquam legibus 
poterat, iura dedit. 

3) Legal provisions had been made, which must be com- 
plied with, before the allies could attain Eoman citizenship. 
Clever evasions were devised. Finally, as Livy says : 41, 8, 
11 his quoque irrmginibus iuris spretis, promiscue sine lege, 
sine stirpe, in civitatem Romanam . . . transibant. 

4) Regarding the provision in the Valerian and Hora- 
tian laws, which guaranteed sacrosanctity, is the statement : 
3, 55, 8 hoc lege iuris interpretes negant quemquam sacro- 
sanctum esse. 

5) A law had been passed, which permitted the election 

Jurisprudence, p. 22. 

2 But cf. 3, 34, 1, legibus condendis opera dabatur. 

8 Of the year 326 b. c. 

4 See 7, 21; 7, 27; 7, 42. 
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of consular tribunes to take the place of consuls and to this 
office plebeians were eligible, though for some years they did 
not secure election. The tribunes complained : 

4, 35, 11 nee se videre, cur non lex quoque abrogetur, 
qua id liceat, quod numquam futurum sit; minorem quippe 
ruborem fore in iuris iniquitate quam si per indignitatem 
ipsorum praetereantur. 

6) The decemvirs created (3, 39, 8) legum ferendarum 
causa left nihil iuris in the state. 

7) When the tribunes, Licinius and Sextius, were urg- 
ing their laws in spite of the intercessio of their colleague, 
it is said: 6, 38, 5 quanto iwre potentior intercessio erat, 
iantvm vincereiur favore legum ipsarum. 

With regard to 2), it may be said that iv/ra seem to refer 
to and to fill the purpose of legibus, and Livy quite prop- 
erly, as it appears, speaks of law imposed by a king as iwra 
and not leges. If these iwra refer to the leges regiae, 1 we 
must probably conclude that the historian is thinking rather 
of the imposition of authority by the king than of the assent 
by the people. In all the other cases ius is more compre- 
hensive and more indefinite than lex. The latter always 
refers to distinct and special enactments. A lex may create 
legal rights and duties or relationships. When a right is 
created by a law, it easily passes over and becomes the em- 
bodiment of that law, as in 3). This distinction will hold 
good, for the most part, that ius in the singular, meaning 
law, is abstract, indefinite and collective while lex is con- 
crete, definite and individual. This fact is further sup- 
ported by the statement in 9, 33, 9. Sempronius said that 
the lex Aemilia bound certain censors because it was passed 
after their election and whatever the people had passed 
(iussisset) last, id ius ratumque esset* 

x Cf. Bruns, Fontes Iuris Roman! Antiqui. 
8 Cf. 9, 34, 6. 
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Holland • points out the ambiguity of ius, Recht, and droit, 
that they mean 'law/ ' rights/ ' justice/ It is to be ex- 
pected that the exact shade of meaning will often be diffi- 
cult to determine. 

Occasionally ius and lex are coordinated, as 33, 33, 7 
ubique ius, fas, lex potentissima smt, 'human law, divine 
law, and civil enactment/ When Numa obtained the king- 
ship of Rome, he prepared (1, 19, 1) to found anew, vwre 
legibusque ac moribus, the city which had been founded vi 
et armis. Livy is evidently thinking here of the sources of 
law of a later. time/ 

* 

b. Ius and Fas, Ius Dwinum, Ius Humanum 

For ius and fas, 'law human and divine/ see 1, 2, 6; 3, 
55, 5; 7, 6, 11; 7, 31, 3; 8, 5, 8; 8, 10, 1; 8, 39, 13; 27, 17, 
13; 30, 31, 5; 32, 21, 23; 33, 33, 7; 40, 15, 5; 42, 21, 3; 
45,33,2. 

Ius divinum and ius humanum are used together in 1, 
18, 1; 31, 24, 18; 31, 30, 4; 39, 16, 9. Ius divimtm is 
found in 1, 20, 6; 1, 42, 4; 39, 16, 7. For ius humanum 
alone see 5, 37, 4; 9, 1, 8 and 41, 24, 10. Ius dwinum has 
to do with public and private sacra according to Livy's use- 
It is the norm by which the acts of men, which have a bear- 
ing upon worship and reverence for the gods and their sanc- 
tuaries, are regulated. It is objective and not subjective. 
In 3, 25, 8 deorum hominumque simvl violata iura exseque- 
mur, the expression deorum hominumque, is equivalent to 
divina humanaque. The violation of the iura deorum was 
in breaking the subsisting treaty and the consequent disre- 
gard of the oath sworn to the gods. The violation of the 

Jurisprudence, p. 14. 

2 Cf. also 4, 15, 3 natus . . . inter iura legesque and 30, 37, 10 
iura, leges, mores vos me oportet doceatis. 
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iura hominum was the refusal to receive envoys. 1 In 31,. 30, 
4-6 it is implied that the iura humana should protect the 
graves and bones of the dead and that the iura divina should 
guard the temples and shrines of the gods. In 35, 51, 2 
temples axe said to be iure sancto. In 9, 1, 8 the Romans 
refused to make any terms of peace with the Sabines and 
are said to be, breaking ius humanum. Again the refusal 
pf the Athenians. (41, 24, 10) to permit any intercourse 
whatsoever, even in normal, peaceful times, with Philip, is 
said to constitute dissertig iuris humani. . 

It, would tye fairly accurate to render the expression 6 the 
law of God ! by fas. Fas denotes. the will of the gods. Ius 
divinum is the correlative of fas and denotes the duty to- 
ward the gods which men owe. Ius humanum is the an- 
tithesis of ius divinum and denotes the duty of man toward 
man or the natural rights of men, independent of positive 
law. It does not seem to embrace any portion of positive 
law or rights thus protected. Ius naturale is a broader 
term.* In two instances ius humanum, or ius hominum, 
seems to refer to ius gentium. The one in 3, 25, 8 regard- 
ing the refusal to receive envoys, has already been referred 
to. The other is in 5, 37, 4. The envoys to the Gauls are 
said to have acted contra ius gentium in taking up armp and 
are called violators of the ius. humanum. 

Livy affords an interesting substitution, apparently, 8 of 
lex for ius in 1, 28, 11. Mettius, because he deserted,, was 
tied to two four-horse chariots and torn apart. This is 
palled supplicium . . . exempli parum memoris legum hu~ 
manarum. Thus the ius humanum in Livy contains a 
philosophic concept.* 

1 Cf. under Ius Gentium, The Right of Embassy, p. 292. 

2 Cf . Holland, Jurisprudence, pp. 30-33. 
8 Cf. Tacitus, A. I, 42 fas gentium. 

* Cf. Cicero, De Leg. 1, 6 and 1, 15. 
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c. Ius Publicum and Ius Privatum 

No exact definition can be given of Livy's use. In 2, 55, 
8 ius publicum may be taken to refer to the consul's right 
to enforce his decrees and ius privatum may refer to a citi- 
zen's right to appeal (provocatio) . The ius publicum then 
would denote the exercise of authority of the state through 
its representatives, while ius privatum is the law which pro- 
tected a private right. The former belongs to public sub- 
stantive law, the latter to adjective law. In 3, 34, 6 Iivy 
says that the twelve tables became fons omnis publici 
privatique iuris. 1 In 41, 18, 16 a denial was made by those 
periti religionum iurisque publici that a consul suffectus 
could hold the election.* It may be noted that Livy does 
not use vus publicum as the equivalent of lex publica, a law 
passed by the people. 8 

d. Other Uses of Ius 

' Properly/ < in due order ' : 5, 18, 2 ; 8, 24, 11. ' Prac- 
tice ' : 1, 17, 9 ; 1, 35, 5. ' Sanction ' : 9, 34, 10, 11 and 12 ; 
27, 6, 3. < Legally ' or ' lawfully > : 3, 38, 13 ; 3, 55, 9 ; 8, 
10, 13; 27, 21, 10; 31, 44, 8; per. 59. 'Law': 3, 45, 2; 
4, 4, 11; 9, 20, 10; 9, 46, 5; 10, 22, 7; 27, 8, 9; 34, 3, 5; 
35, 16, 2. In phrases : controversies inter se iure ac iudicio 
disceptmto 38, 38, 17. This was a provision in the treaty 
of the Eomans with Antiochus designed to protect the 
rights of Roman allies in their disputes with the subjects of 
Antiochus. It probably does not refer to the Eoman pro- 
cedure in iure and in iudicio but iure means c according to 
law ' as opposed to vi or armis, and iudicio means ' by court 
procedure ' and may have reference to arbitrators or re- 

1 Cf. 45, 18, 4. 

3 For another meaning of ius privatum see 25, 18, 5 and 9. 

■ Cf. Gaius, 2, 104. 
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cuperatores as Weissenborn suggests; se iure grassari non vi 
3, 44, 8 ; nee certamen iuris sed vim quaeri appareret 21, 6, 
2 ; iure agere 1, 52, 2 ; 3, 49, 3 ; aequo iure agi 6, 37, 4 ; 1 
scientia iuris 39, 40, 5 ; si ius consuleres 39, 40, 6 ; creditae 
pecuniae iuris 6, 27, 10. Cf. 2, 27, 10; 6, 31, 4; 35, 7, 3 
and 5, which seem to refer to statutes on money lending. 
Cf. also 6, 18, 14. Muliebria iura (34, 3, 1) statutes 
regulating the conduct of women, particularly in matters 
of dress and ornaments; vus dicere, ius reddere, ius dare, 
to render judicial decisions : 1, 41, 5 ; 3, 33, 8 ; 3, 36, 6 ; 3, 
46, 3; 3, 47, 4; 3, 52, 7; 6, 18, 14; 6, 42, 11; 7, 1, 6; 10, 
22, 7; 23, 32, 4; 25, 12, 10; 28, 24, 10; 34, 48, 2; 34, 61, 
15 ; 35, 21, 1 ; 38, 42, 5 ; 39, 45, 4 ; 41, 20, 1 ; 42, 22, 7 ; 42, 
28, 6 ; 45, 12, 13 ; iuris dictio : 6, 32, 1 ; 23, 32, 4 ; 30, 1, 9 ; 
43, 15, 2; 44, 17, 9; 44, 21, 4; de iure dicto aut non dicto 
39, 47, 2 ; vus pontificum 30, 1, 5 ; 40, 29, 7 ; ius fetiale 9, 
9, 3 ; 38, 46, 12 ; praiefectum iuris 3, 33, 8 ; cf . praefectum 
ad iura reddenda 26, 16, 10. 

iv. COUET 

1, 26, 5; 2, 27, 8; 3, 44, 8; 4, 9, 6. 

3. International Law 

i. ius BELLI 

The law of war, in the modern sense, regulates the vio- 
lence of belligerents and the relationships of belligerents 
with neutrals, seeking in various ways to mitigate the harsh- 
ness of warfare. There is only one passage in Livy that 
directly speaks of warfare regulated in this manner : 5, 27, 
6 sunt et belli sicui pads iura, iusteque ea non minus quam 
fortiter didicimus gerere. These words were spoken by 
Camillus to the magister of the children of the Faliscans, 

*Cf. under 1, i, a, 1. 
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who had brought the children treacherously into the 
Roman camp. On the other hand when the Etruscans 
were being tried in a indicium popvii the tribe Pollia voted 
that the men should be scourged and put to death and their 
wives and children should be sold as slaves lege belli. 1 

In a broad sense the ius belli gives the conquerer the right 
of control over the conquered peoples: 33, 40, 4; 34, 58, 
10; 38, 38, 16; 39, 29, 2. This fact may be restated and 
loosely defined as follows : The conquerer may impose .terms 
of peace upon the vanquished, 9, 3, 11; the property of the 
conquered constitutes legitimate spoils of war, 3, 71, 7; 9, 
1, 5; 25, 40, 1; 26, 31,<9. a Marcellus was* the first to strip 
a city of its ornaments and carry them off as spoils of war 
to decorate Rome. He justified all his acts by the ius belli. 
Pulvius refers to the act of Marcellus as a precedent for the 
ius belli which he exercised in Ambracia, 39, 4, 12 ; the 
lives of the captives are forfeited to the captors, 1, 1, 1; 2, 
12, 14; the enemy, while fighting, may be slain to a man, 
28, 23, 1 ; what is done in accordance with the ius belli does 
not come under civil review, 39, 36, 12; Alorcus, 21, 13, 9, 
urged the people of Saguntum to surrender rather than 
suffer themselves to be slaughtered and their wives and chil- 
dren to be ravished and dragged away into captivity. It is 
possible that this last passage imputes cruelty by way of 
slander to Hannibal, and that he is represented as exercising 
a code of war all his own. Compare 23, 5, 11, where his 
soldiers are declared to be expers omnis iuris. 

It is clear that ius belli means, for the most part, rights 
arising from conquest, on the one hand> and on the other, 
that authority to which the vanquished must submit, rather 
than rules regulating the conduct of war; so 31, 30, 2 esse 

l 8ee 8, 37, 11. 

8 Cf. iure praedae, 38, 34, 6. 
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enim quaedam belli iura ut facere, ita pati sit fas. The 
ins belli is constantly appealed to, to justify those acts of 
cruelty frequently complained of, and it does not seem to 
imply any well recognized limitations, save in the first ex- 
ample cited. That ius belli was interpreted as denoting a 
law of war, is supported, however, by the apparent substi- 
tution in two cases of lex for ius. One in 8, 37, 11 (p. 290) 
has already been cited. The other is in 7, 10, 6 where Titus 
Manlius and the Gaul were matched spectaculi magis more 
quam lege belli; so nvrinaXoi and Jadn-aXot i. e. they were 
not equally matched antagonists. 1 

ii. ius gentium. 2 

Hunter says: "Two distinct uses of the expression ius 
gentium are to be discriminated. 

" First, the Roman jurists define ius gentium as com- 
prising the principles of right and wrong recognized in the 
laws of all peoples or bodies of men politically organized 

• • • 

" Second, the original ius gentium was the practical out- 
come of the necessity that pressed upon the Romans to pro- 
vide rules of law for the settlement of disputes between 
Roman citizens and aliens and between aliens and aliens. 
It was that portion of the Roman law that grew up typically 
and chiefly in the edict of the alien praetor ." 

Clark makes this summary of Austin's view : " The ius 
gentium of the early Roman lawyers was the common law 

1 Lex belli is used in the Roman literature five times besides 
these two passages — in the Ciris 1. 447; Cic. Verr. 1, 57 and 2, 
50; Leg. Agr. 2, 40; Deiot. 25. 

•Grotius, De lure Belli et Pads, 2, 3, 5; 2, 8, 1-2; Austin, 
Jurisprudence, vol. 2, 567-594; Clark, Jurisprudence, 180, 340- 
363; Hunter, Roman Law, 35-36; Nettleship, Contributions to 
Latin Lexicography, 500 ff. 

20 
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of the communities composing the Roman world as distin- 
guished from the particular systems which were respectively 
peculiar to those several communities or gentes. But the 
ius gentium occurring in Justinian's compilations and also 
in the institutes of Gaius, is the natural or divinum ius 
which occurs in the writings of Cicero and which Cicero 
himself as well as the classical jurists, who probably were 
influenced by his example, borrowed from the . Qwikop /Mkmop 
or natural rule of right conceived by Greek speculators on 
law and morals. And this latter ius gentium or ius natu- 
rale has little or no connexion with the former." 

Clark's own idea 1 is that the ius gentium of Cicero is 
a " philosophical idea " or " philosophic ideal/' a ius natu- 
rae the idea and expression of which was borrowed from 
the Stoics. This theoretical idea passed into a practical 
one with the great jurists. They found the ius civile in 
its wider sense opposed to the philosopher's law of nature or 
of nations, with its high ideals of justice and benevolence. 
These views were too vague to occupy the attention of prac- 
tical jurists. The theoretical ius gentium therefore became 
more and more identified with parts of existing systems in 
general, and in particular, with that part of the Roman 
system which turned from the old natural rules towards 
reasonableness and equity." 

Turning to Livy we find a different group of conceptions. 
In his writings the ius gentium embraces the following 
principles : 

1) The Right of Embassy : 

21, 10, 6 legatos ab sociis et pro sociis venientes bonus 
imperator vester in castra non admisit, ius gentium sus- 
tnlit 1 

In 6, 17, 8 this is called ius legationis and is declared not 
to apply between citizens but is for foreigners. 

1 See pp. 357 ff. a Cf. 10, 12. 2. 
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2) The Inviolability of Envoys: this is the most fre- 
quently mentioned ius gentium in Livy. Postumius, upon 
being delivered up to the Samnites, struck the fecial, say- 
ing: 

9, 10, 10 fetialem a se contra ius gentium violatum ; eo 
iustius bellum gestures. 1 

3) Envoys Must Refrain from Hostilities: 

5, 36, 6-9 iam urgentibus Romanam urbem fatis, legati 
contra ius gentium anna capiunt. . . . vicere seniores ut 
legati prius mitterentur . . . postulatumque ut pro iure 
gentium violato Pabii dederentur . . . et ius postulare 
barbari videbantur.* 

4) It Is Lawful to Repulse Incursions: 

42, 41, 11 sin autem hoc et ex foedere licuit et iure gen- 
tium ita comparatum est ut anna propulsentur . . . 

5) War Should Be Conducted in accordance with the 

Ius Gentium: 

38, 45, 11 tu vero recte, ut diis immortalibus honos habea- 
tur, postulas, primum quod pro temeritate imperatoris, 
nullo gentium iure bellum inferentis, poenas luere exerci- 
tum noluerunt. 

What this ius gentium was, is also suggested : 

38, 45, 6-7 de omnibus his (bellis) consultum senatum, 
populum iussisse, per legates ante res repetitas, postremo, 
qui bellum indicerent missos, quid eorum Cn. Manli, factum 
est, ut istud publicum populi Romani bellum et non tuum 
privatum latrocinium ducamus ? 

6) Refraining from Hostilities during the Time of a 

Truce: 

40, 27, 7-9 Q. Pulvius Flaccus . . . fraudem hostium 
incusans, qui, pace petita, indutiis datis, per ipsum induti- 
arum tempus contra ius gentium ad castra oppugnanda 
venissent . . . 

x Cf. 2, 4, 7; 2, 22, 4; 3, 2, 6; 4, 17, 4; 4, 19, 3; 4, 32, 5 and 
12; 8, 5, 2; 8, 6, 7; 38, 25, 8; 39, 25, 10. 

2 See also 6, 1, 6. In 5, 37, 4 this ius gentium is called ius 
humanum. Gf. page 287. 
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The Carthaginians had collected some Koman ships 
which were scattered along the shore : 

30, 25, 2 iniuriam ratus Scipio . . . et fidem indutia- 
rum violatam esse, legatos Carthaginem . . . misit. 

On their return they were pursued by a portion of Hasdru- 
baPs fleet. 

30, 25, 10 quibus Scipio, etsi non indutiarum modo fides 
a Carthaginiensibus sed ius etiam gentium in legatos viola- 
turn esset . . . bellum parabat. 

The fides indutiarum of 30, 25, 2 seems to correspond 
closely with the ius gentium of 40, 27, 9. 

7) Seeking Restitution : 

1, 14, 1 propinqui regis Tatii legatos Laurentium pul- 
sant, cumque Laurentes iure gentium agerent, apud Tatium 
gratia suorum et preces plus poterant. 

8) A Nation Should Keep Its Compacts: 

9, 11, 9 nt quidem tu quod petisti per pactionem, habeas, 
tot cives incolumes, ego pacem, quam hos tibi remittendo 
pactus sum, non habeam, hoc tu A. Corneli, hoc vos, feti- 
ales iuris gentibus dicitis ? 

9) Primogeniture: Perseus, when speaking to his 
brother of the latter^ ambition to inherit the kingship of 
Macedonia, said : 40, 9, 8 huic spei tuae obstat aetas mea, 
obstat gentium ius, obstat vetustus Macedonian mos. 1 

10) Inheritance: 

40, 17, 4 Masinissa paterni regni agrum se et recipisse et 
habere gentium iure aiebat. 

Here also should be cited the following passages used on 
the occasion of the proposal of the lex Canuleia, which was 
to permit the intermarriage of patricians and plebeians: 
4, 1, 2 rogationem promulgavit, qua contaminari sanguinem 
suum patres confuntlique iura gentium rebantur; 4, 4, 4 

*See also 21, 31, 6: 40. 11. 7; 40, 12, 13. 
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quis duJbitat quin . . . nova . . . iura gentium hominum- 
que instituanturf 

When the proposal was made to throw open the con- 
sulate to the plebeians, the following objection was made : 
7, 6, 11 deletum cum duce exercitum documento fuisse, ne 
deinde turbato gentium iure comitia hciberentwr. Gentium 
here means families and the iura gentium refers to the 
well known superior rights of patrician families. 

The ius gentis ' right of descent ' entitles one to succeed 
to his father's power. It has nothing to do with vus gen- 
tium though such rights are protected by the ius gentium 
as may be observed in 9 and 10. 

29, 29, 8 ceterum cum magis iure gentis quam auctori- 
tate inter suos aut viribus obtineret regnum, extitit quidam 
. . . familiae . . . de imperio . . . certantis. 

The technical expression ius gentium does not appear as 
iura gentium nor as ius gentis, at least, in Livy. 1 

Thus it is clear that Livy^s use of the term ius gentium 
does not fall in line with the statements of Hunter and the 
others, given at the beginning of this discussion. Nos. 9 
and 10 may be said, in a way, to correspond to what Hunter 
gives as the first use, but they find no place in this particu- 
lar application, at Eome. They represent, in fact, a trans- 
fer of rights recognized in private law, to public persons. 
They approach what Holland 2 calls "Antecedent inter- 
national rights." 

In Livy^s conception of ius gentium there is trace of a 
philosophical idea 8 but there is not the slightest hint that 
the peregrine praetor administered a body of laws or de- 

*Cf. however, 30, 32, 2 Roma an Carthago iura gentibus 
daret, which, of course, Is not iura gentium. 

8 Jurisprudence, p. 374. 

8 Cf. ius humanum In 9, 1, 8 and the discussion of ius di- 
vinum and ius humanum on pp. 286-287. 
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crees differing in any way from those administered by the 
city praetor. 1 

Maine (Ancient Law, p. 50) says: "It is almost un- 
necessary to add that the confusion between ius gentium 
or law common to all nations, and international law, is 
entirely modern. The classical expression for international 
law is ius fetictie or the law of negotiation and diplomacy ." 
In the Abdy-Kent ' International Law ' we find the state- 
ment (p. 21) that " neither in the fecial law, whatever that 
was, nor in the ius gentium do we find the germs of the 
modern system of international law." 

The first eight principles do, however, belong to what we 
in modern times understand as international law. The at- 
tempted explanations of ius gentium and the specific denial 
by Maine and by Abdy-Kent that ius gentium has anything 
to do with modern ideas of international law, seem to be 
based upon Cicero largely, and without consideration of 
Livy at all. 

Under the division of " Antecedent rights of nations in 
personam" Holland (p. 379) says such rights are almost 
wholly contractual. He further says : " The law of inter- 
national agency deals with the functions, privileges, and 
ranks of ambassadors and other public ministers." Under 
this division belong nos. 1, 2, 3, and 8. Under the adjec- 
tive law of nations Holland discusses " belligerency " " steps 
short of war " " war " and " the conduct of warfare." Here 
belong nos. 4, 5, and 7 of LivVs principles of the ius 
gentium. 

1 This, however, does not lend any particular support to 
Clark's theory, Jurisprudence, p. 347, that the "Roman Law 
was administered by both praetors mutatis mutandis where 
peregrini were concerned." Cf. also Clark's " Sources of 
Roman Private Law," p. 152. In a future article I hope to 
show that a part of Clark's proof for this is not well taken. 
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Begarding the ius fetiale, it was observed above that 
Maine and Abdy-Kent disagree. Maine holds that ius 
fetiale is international law and Abdy-Kent denies it. Net- 
tleship x says : " But I find no evidence that ius gentium 
was ever used in reference to the ius fetiale/' 

livy does afford considerable information regarding the 
fecials and we are able to make out that the fecials per- 
formed the functions of protesting and of seeking restitu- 
tion, of declaring war, of signing treaties and probably of 
interpreting them ; of passing upon the guilt or innocence 
of those accused of violating the rights of foreign represen- 
tatives, and of serving as extradition officers.* We should 
expect, as Maine says, that ius fetiale would embrace the 
rules of international law properly speaking, in part, as they 
were known at that time. Ius fetiale could scarcely have 
covered the range of substantive international law and 
seems to have embraced the adjective law only. Not much 
can be gained from Livy^s use of the term. There are three 
passages where it is used : 

1, 32, 5 ius ab antiqua gente Aequiculis, quod nunc feti- 
ales habent, descripsit, quo res repetuntur. 

9, 9, 3 nam quod deditione nostra negant exsolvi religione 
populum, id istos magis, ne dedantur, quam quia ita se res 
habeat, dicere, quis adeo iuris fetialium expers est qui 
ignoret? 

In the other case, Gnaeus Manlius, after the defeat of An- 
tiochus, had penetrated so far as the Gallogrecians and had 
defeated them. No formal declaration of war through 
fecials had been made nor authorized by the senate and 
people. Consequently the insinuation was made, 38, 46, 12, 
that he wished tolli fetialia iura. This refers to the rights 

1 Journal of Philology, vol. 13, 169-181. 

*Cf. C. Roy, Les F6t6aux du Peuple Romain. 
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of fetials and not to law administered by them. 1 But the 
rights of fecials must have been to carry out the vus fetiale. 
The ius fetiale then in Livy embraces three principles: 

1) The Eight of Negotiation. 

2) The Proper Method of Declaring War. 

3) Extradition of Offenders that the Komans May Es- 
cape Keligious Obligations. 

No. 1 corresponds to the ius gentium no. 7, and no. 2 
coincides with no. 5 of the vus gentium. 

The common statement of writers then, that ius gentium 
does not refer to international law is based upon insufficient 
testimony. Both ius gentium and ius fetiale may refer to 
international law and while, as Nettleship says, ius gentium 
may never be used in reference to the ius fetiale, the two 
may sometimes coincide. 

1 Cf. 38, 45, 11 nullo gentium iure helium inferentis. 
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II. PBECEDENT AND CUSTOM 

The following quotation will illustrate the subject here 
under discussion. When the censors had ordered seats set 
apart from the rest for the senators at the theatre, there 
was considerable indignation on the part of the people : 

34, 54, 7-8 novam, superbam libidinem, ab nullius ante 
gentis senatu neque desideratam neque institutam, postremo 
ipsum quoque Africanum, quod consul auctor eius rei fuis- 
set, paenituisse ferunt. Adeo nihil motum ex antiquo 
probabile est; veteribus nisi quae usus evidenter arguit, 
stari malunt. 

Greenidge x in speaking of the authority which Cicero exer- 
cised in putting to death the leaders of Catiline's conspir- 
acy, says : " One's attention naturally turns in the first 
place to the question of precedent which justified so much 
in Borne." a 

The terms employed, are for the most part exemplum, 
mos or mos maiorum, consuetudo, and institutunu The 
discussion and comparison of terms is reserved until the 
close of the chapter. Occasionally the precedent is implied 
rather than expressed in any particular word or words. 
The subject admits, roughly of three divisions, though lines 
of distinction are not always well made out. The precedents 
are of such a varied character that a general title for each 
division is difficult to suggest. 

a The Legal Procedure of Cicero's Time, p. 404. 

2 A fuller discussion of this subject is reserved for a later 
time in order that there may be an opportunity for wider in- 
vestigation in other writers. An attempt is made here merely 
to present and classify specific instances of precedent and 
custom and to show their influence and tendency as regards 
ius. 
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1. Precedents of Varied Character 

These are general and unimportant save to illustrate the 
scope of the subject. 

1) For Cognomen from the Conquered People: 

30, 45, 7 primus certe hie imperator nomine victae ab se 
gentis est nobilitatus; exemplo deinde huius nequaquam 
victoria pares insignes imaginum titulos claraque cog- 
nomina familiarum asciverunt. 

2) For Unchastity: 1, 58, 10 nee vlla deinde impudica 
Lucretiae exemplo vivet. 

3) For the Proper Conduct of an Office : 39, 5, 2 ne suas 
quidem simvltates pro magistratu exercere boni exempli 
esse. 

4) For the Public Appearance of Women: 34, 2, 4, the 
women came forth from their homes and lobbied for the 
repeal of the Oppian bill. At this Cato was greatly of- 
fended : ego vix statuere . . . possum utrum peior ipsa res 
an peiore exemplo agatur. 

5) Social Custom: 40, 47, 5, envoys of Certima are said 
to have come to Gracchus and were served with wine. After 
they had drunk the first cups of it they asked for more. 
The bystanders laughed loudly at men so ignorant moris 
omnis. 

6) The Sacrum Novendiale : 30, 38, 9, when it rained 
stones on the Palatine, the prodigy was expiated more 
patriot 

7) Seeking Restitution : 4, 30, 14 cum more patrum re- 
peterent res* 

8) The Number in a Legion: 42, 31, 2 quina milia et 
duceni pedites ex vetere instituto dareniur in singvlas 
legiones. 

x Cf. 1, 31, 4 for the institution of this custom. 
2 Cf. 1, 32, 5. See pages 294 and 297. 
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9) Prolonging the Time for the Repair of Buildings: 
45, 15, 9 (censoribus) petentibus ut ex institute ad sarta 
tecta exigenda et ad opera, quae locassent, probanda anni 
et sex mensium tempus prorogaretur. 

Whether or not a ius did or might arise from such prece- 
dents, it is clear that it would be of a different quality and 
force from the ius arising from examples in the following 
divisions. 

2. Questions of General Policy 

1) For Enlarging the Citizenship of the State: 8, 13, 
16, it was in accordance with the exemplo maiorum to 
build up the. state by admitting conquered peoples to 
citizenship. 

2) For Ransoming Prisoners: 22, 60, 7, to ransom pris- 
oners was contrary to the mos maiorum. 

3) The Treatment of Conquered Kings : 33, 12, 5, the 
Aetolians demanded the death or banishment of Philip but 
this was declared not to be in accord with the mos Ro- 
manorum. 

4) Discussions between the Senate and Foreign Envoys: 
30, 22, 5, an opportunity was given to the senate, more tra- 
dito, to question the envoys of Carthage. 

5) Supplying Rome with Soldiers : 8, 4, 7, it had been a 
custom for more than two hundred years for the Latins to 
furnish soldiers to the Romans. 

6) The exercise of the Roman Imperium: it was a mos 
vetustus to exercise no imperium over those with whom 
they had no treaty relations, except under the following 
conditions: 28, 34, 7 omnia divvna humanaque dedidisset, 
obsides accepti, arma adempia, praesidia urbibus imposita 
forent. 

7) For the Sending out of Ten Envoys : 33, 24, 7 decern 
legati more maiorum, quorum, ex consilio T. Qwnctvus im- 
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perator leges pacts Philippo daret, decreti ... This was 
in the year 197 b. c. At the conclusion of the war with 
Antiochus it is said : 

37, 55, 4 auditae deinde et aliae legationes ex Asia sunt, 
quibus omnibus datum responsum, decern legatos more mai- 
orum senatum missurum ad res Asiae disceptandas compo- 
nendasque. 

The first account of such an arrangement is given in 30, 
43, 4, where Scipio is assisted in making terms of peace 
with Carthage by legati, on whatsoever terms they should 
be pleased to prescribe. Mommsen x gives to these commis- 
sioners the title " Zehnergesandtschaften zur Friedensregu- 
lirung." Willems a says : " La paix 6tant conclue avec une 
nation extra-italique, le s6nat envoie chez elle une commis- 
sion composed d'ordinaire de dix sSnateurs (legati) . . . 
pour presider k l'entidre execution des conditions conve- 
nues." After the very next foreign war the legati were sent 
more maiorum as Livy says. Either the single precedent of 
202 b. c. established a mos maiorum by the year 197, or 
Livy was somewhat inaccurate and had in mind other and 
dissimilar embassies. 

8) The Belief of Debtors: 2, 30, 1, the measures of re- 
lief proposed by Larcius for the succor of all debtors would, 
it was thought, destroy all credit and so were exemplo hand 
salubres. 

9) Partisan Political Prosecution: 5, 29, 7, it was by 
pessimo exemplo that the tribunes were prosecuted and fined 
by other tribunes, because they had supported the cause of 
the senate. 

10) Interference by the Soldiers with the General's 
Plan : 7, 14, 1, the soldiers of the dictator Sulpicius were 

1 Staatsrecht, 2, 1, p. 672. 
'Le Droit Public Romain, 220. 
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impatient at not being led to battle and sent Tullius to him 
to bear their remonstrances. Sulpicius thought this was an 
act exemplo ha/ud probabili and he inquired quaenam haec 
res sit aut quo acta more. 

11) Treatment of Greek States: 37, 53, 5 vos modo id 
decere et conveniens esse ante factis dicent. See also 37, 54, 
27 huic vestro exemplo quantum debeatis, videte, patres con- 
scripti. 

12) Allies Support the Consul's Eetinue: Lucius Pos- 
tumius, as consul, was sent to Campania on state business. 
He despatched a letter to Praeneste ordering the chief 
magistrates to meet him and to provide lodgings at the pub- 
lic expense as well as means for conveying his baggage when 
he should depart. No consul before had put the allies to 
any trouble or expense. Especial provision had been made 
at Rome, that this should not be necessary. 

42, 1, 8-12 ira consulis . . . et silentium . . . Praenes- 
tinorum ius, velut probato exemplo, magistratibus fecit 
graviorum in dies talis generis imperiorum. 

Thus a ius was established by a precedent, velut probato 
exemplo. 

13) Treatment of Those Who Have Surrendered: 

42, 8, 5 deditos in fidem populi Romani, omni ultimae 
crudelitatis exemplo laceratos ac deletos esse, tot milia capi- 
tum innoxiorum, fidem implorantia populi Romani, ne quis 
umquam se postea dedere auderet, pessimo exemplo venisse. 

14) Arrest of Strangers (at Carthage) : 

34, 61, 13 mali rem exempli esse de nihilo hospites cor- 
ripi; idem Carthaginiensibus et Tyri et in aliis emporiis, 
quo frequenter commeent, eventurum. 

15) Attitude toward Allied Kings: 37, 25, 8, it was the 
Roman practice (consuetudo) to augment the grandeur of 
allied kings. 
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16) The Beception of Envoys : 

42, 26, 5 quaesitum ecquid ita non adissent magistratum, 
Tit ex institute, loca lautia acciperent, sciretur denique 
venisse eos et super qua re venissent. 1 

3. Constitutional Questions 

1) Triumphs and Triumphal Processions: These may 
be regarded as a national institution. A somewhat elabo- 
rate body of rules grew up which governed them, and these 
were based upon precedents. When Lucius Cornelius Len- 
tulus was proconsul in Spain he asked for a triumph : 

31, 20, 3-5 res triumpho dignas esse censebat senatus, sed 
exemplum a maioribus non accepisse, ut, qui neque dictator 
neque consul neque praetor res gesisset, triumpharet . . . 
decurrebatur tamen eo, ut ovans urbem iniret, intercedente 
Ti. Sempronio Longo tribuno plebis, qui nihilo magis id 
more maiorum aut ullo exemplo futurum diceret. 

This indicates that a triumph would have been granted had 
not precedent forbidden it. 

The senate was disposed to refuse a triumph to Gnaeus 
Manlius for his victory over the Gallogrecians ; 

38, 50, 2-3 postero die et cognati amicique . . . summis 
opibus adnisi sunt, et auctoritas seniorum valuit, negan- 
tium exemplum proditum memoria esse, ut imperator, qui 
devictis perduellibus, confecta provincia, exercitum repor- 
tasset, sine curru et laurea privatus inhonoratusque urbem 
iniret. 

Lucius Manlius, proconsul in Spain, asked for a triumph; 

39, 29, 4-5 rerum gestarum magnitudo, impetrabilem 
faciebat, exemplum obstabat quod ita comparatum more 
maiorum erat, ne quis qui exercitum non deportasset, tri- 
umpharet, nisi perdomitam paratamque provinciam tra- 
didisset successori. 

A triumph was regularly granted by the senate. The 

x Cf. 45, 20, 7; 45, 22, 2. 
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consul Postumius, 10, 37, 6, sought a triumph moris magis 
causa quam spe impetrandi. It was refused and he declared 
he would triumph iure imperii. He was opposed by some 
tribunes: 10, 37, 9 inde inter tribunos plebis contentio 
orta; pars inter cessuros, ne novo exemplo triumpharet, 
aiebant. 

A triumph on mount Alba did not require authorization : 

33, 23, 3 Q. Minucius temptata tantum relatione, cum 
adversum omnem senatum videret, in monte Albano se 
triumphaturum et iure imperii consularis et multorum 
clarorum virorum exemplo dixit. 

42, 21, 7 (C. Cicereius) is expositis quas in Corsica res 
gessisset, postulatoque frustra triumpho in monte Albano, 
quod iam in morem venerat, ut sine publica auctoritate 
fieret, triumphavit. 

2) Proper Procedure in Bringing Bills before the 
People : 

45, 21, 4-6 praetor (say the tribunes) novo maloque ex- 
emplo rem ingressus erat, quod non ante consulto senatu, 
non consulibus certioribus factis, de sua unius sententia 
rogationem ferret, vellent iuberentne Khodiis bellum in- 
dici, cum antea semper prius senatus de bello consultus 
esset, deinde ex auctoritate patrum ad populum latum, et 
tribuni plebis cum ita traditum esset, ne quis prius inter- 
cederet legi, quam privatis suadendi dissuadendique legem 
potestas facta esset, eoque persaepe evenisset, ut et, qui non 
professi essent se intercessuros, animadversis vitiis legis ex 
oratione dissuadentium intercederent, et qui ad interceden- 
dum venissent, desisterent, victi auctoritatibus suadentium 
legem. 

This passage relates to events of the year 167 b. c. In 339 
b. c. the lex Publilia and in 287 b. c. the lex Maenia had 
provided that the patrum auctoritas should precede the 
action of the assembly. Livy knew of these laws,* but makes 

*Cf. 3, 63, 11. 

•See 1, 17, 9 and 8, 12, 15. 
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no reference to them here. He thinks only of the breaking 
of a long established custom and the setting up of a new 
precedent. So it seems that custom and precedent are 
quoted in preference to a lex or where a lex might have been 
quoted, in condemnation of the praetors act, i. e. he quotes 
the ius rather than the lex. 

3) The Mos Maiorum and the Consular Imperium: the 
failure of the consul Gaius Claudius, upon entering his con- 
sulship, to observe the mos maiorum, made his imperium 
open to suspicion. For his province he had received Istria 
and fearing lest negotiations might take it out of his hands, 
he set out before they could be completed, 41, 10, 5 non 
votis mincupatis, non paludatis lictoribus. He ordered the 
former consuls to quit the province and they said : 

41, 10, 7 turn consulis imperio dicto audientes futuros se 
esse dicerent cum is more maiorum, secundum vota in Capi- 
tolio nuncupata, lictoribus paludatis, profectus ab urbe 
esset. 1 

When Claudius summoned the quaestor and ordered fetters 

to be prepared for the consuls, the latter also refused to 

recognize the imperium of Claudius. We may note in this 

connection the complaint made at Eome when Flaminius 

left secretly for his province: 22, 1, 5 duos se consules 

creasse, unum habere; quod enim UK iustum imperium, 

quod auspicium esse ? 

4) The Decay of Custom and the Loss of a Bight by 
Failure to Exercise it : 

a) When a flamen Dialis claimed and assumed a seat in 
the senate, the praetor on putting him out said : 

27, 8, 9 non exoletis vetustate annalium exemplis, stare 
ius, sed recentissimae cuiusque consuetudinis usu volebat; 
nee patrum nee avorum memoria Dialem quemquam id ius 
usurpasse. 

x Cf. 41, 14, 7 consulibus quo die magistratum inierunt, im- 
molantibus Iovi singulis bobus uti solet. 
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The inference seems to be that in two generations a consti- 
tutional right, through disuse, is extinguished. 

b) One of the consuls proposed that the consular prov- 
inces be assigned by the senate instead of by lot and to this 
the other agreed : 37, 1, 9 cum res aut nova aut vetustate 
exemplorum memoriae iam exoletae relata expectatione cer- 
taminis senatum erexisset . . . 

5) He Who Holds an Election Should not Himself Be 
Keturned : the decemvirs, in order to prevent the election 
of Appius Claudius, put him in as presiding officer when 
the second set was to be chosen : 3, 35, 8 ars haec erat, ne 
semet ipse creare posset, quod praeter tribunos plebi, et id 
pessimo exemplo, nemo umquam fecisset. 

A law was passed in the year 342 b. c, which forbade 
anyone to hold the same office twice within the space of ten 
years/ It was of wider application than this precedent in 
that it applied to all officers. When Fabius was holding the 
consular election and there was an evident desire to return 
him, he said : 10, 15, 11 nunc se suam rationem comitiis, 
cum contra leges futurum sit, pessimo exemplo non hdbitu- 
rwn. In times of danger, however, both the precedent and 
the law were overlooked : 

24, 9, 9-10 praesenti Fabio atque ipso comitia habente 
consulatus continuatus. Tempus ac necessitas belli ac dis- 
crimen summae rerum faciebant, ne quis aut in earn rem 
exemplum exquireret aut suspectum cupiditas imperii con- 
sulem haberet. 

When Quintus Fulvius, dictator, was holding the consu- 
lar elections, he would have been returned if the tribunes 
had not interfered : 

27, 6, 4 neque magistratum continuari satis civile esse 
aiebant, et multo foedioris exempli eum ipsum creari qui 
comitia haberet. 

*Cf. 7, 42, 2; 10, 13, 8. 
21 
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The dictator defended the procedure by the senatus auc- 
toritas, by a plebiscitum and by precedents. The precedents 
applied only to the election of him who presides at the elec- 
tion. They were those of Fabius and of Postumius Me- 
gellns who, while holding the election as interrex, was 
elected consul. 

6) Holding Comitia for the Purpose of Legislation out- 
side the City : the consul held the comitia tributa in camp 
and passed a bill de vicesima eorum qui manu mitterentur, 
by novo exemplo. The senate approved; but not the trib- 
unes: 7, 16, 8 ceterum tribuni plebis non tarn lege quam 
exemplo moti, ne quis postea populum sevocaret, capite 
sanxerunt. Since the tribunes' right of intercessio did not 
extend further than a mile outside the city, such proceed- 
ings, if continued, would materially limit their powers. 

7) Precedent for a Censor Suffectus: unlike the prac- 
tice in the case of other officials, when a censor died, his 
colleague neither held office alone nor was another elected. 
This rule was founded upon precedent and not upon a lex. 
The precedent arose from religious scruple, since on the 
first occasion, when a censor suffectus was chosen, 1 Rome 
was captured by the Gauls during that lustrum. 

9, 34, 21 nee solus (i. e. another was chosen) nee ultra 
finitum lege tempus, L. Papirius censuram gessit; tamen 
neminem invenit qui se postea auctorem sequeretur (i. e. 
who either failed to resign or elected a colleague) . 

8) No Precedent for the Consul to Leave His Province: 
31, 48, 2, Quintus Furius had left his province and had 
come to Rome without orders, to solicit a triumph, id vero 
enim nullo exemplo fecisse. 

9) The Dictator Was Named at Night: 9, 38, 14 node 
deinde silentio, ut mos est, L. Papirium dictatorem dixit. 

1 See 5, 31, 6. 
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The observation of this was essential to a valid appoint- 
ment. 1 

10) The Proper Magistrate for Dedicating a Temple: 
9, 46, 6, when the aedile Flavins dedicated the temple of 
Concord, it was contrary to the mos maiorum for anyone 
to dedicate a temple other than a consul or imperator. 

11) Censors Seat Themselves in the Campus Martins: 
40, 45, 8, it was an ancient custom, traditum cmtiquitus est, 
that the censors should sit down in curule chairs in the 
Campus Martius near the altar of Mars when the election 
was finished. 

12) The Infamia of the Censors: 39, 42, 6, it was es- 
tablished, we know not how, institutum fertur, that those 
who were removed from the senate should be branded with 
infamia. 2 

13) Iudicia Populi and the Senate: 4, 7, 5, a indicium 
populi could be rescinded by the senate nee exemplo nee 
iure. 

14) The Choosing of Officers by the Soldiers: 26, 2, 2, 
Lucius Marcius, who upon the death of the Scipios in 
Spain, had been chosen leader by the soldiers, sent a com- 
munication to the senate in which he signed himself pro- 
praetor. This was regarded by the senate as a bad prece- 
dent. Commanders should not be elected far from Rome in 
assemblies of the soldiers. 

15) An Eleventh Tribune: 4, 16, 4, Livy says that cer- 
tain authors report that Minucius, a patrician, passed over 
to the plebeians, and was elected the eleventh tribune but 
he does not believe that such a precedent would have been 
set by a patrician nor, if it had once been done, that the 
plebeians would have refrained from continuing or at- 
tempting to continue it. 

1 Cf. 8, 23, 14-16. 

2 See Greenidge, Infamia in Roman Law, 74-87. 
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16) Plebeian Consular Tribunes: 5, 12, 9, for some 
years after consular tribunes were allowed to be substituted 
for consuls, they were all elected from the patricians. For 
the year 400 b. o. one was elected from the plebeians usw- 
pandi iuris causa. 

17) The Interruption of a Iudicium Populi: 25, 4, 7, 
the senate decreed that the act of Postumius and the pub- 
licani in interrupting a iudicium populi was violence 
against the state and done permcioso exemplo. 

18) Powers of Tribunes: 2, 56, 12, the tribune Laeto- 
rius ordered the consuls and members of the nobility who 
were hindering the passage of a bill before the plebs, to be 
removed by the viator. They did not yield and Appius de- 
nied that the tribune, in accordance with his imperium, 
could remove them by the mos maiorum. All he could do 
was to say : si vobis videtwr discedite Quvrites. 

19) Tribunes Oppose Bach Other: 2, 44, 2, Appius 
asserted that certain tribunes, by vetoing the acts of others, 
had by this precedent, forever broken down the power of the 
college. 

20) Assassination in order to Escape Prosecution : 2, 55, 
1, the patricians secured the liberation of one who was 
brought to trial, by murdering the tribune, a victory pessimi 
exempli. 

21) A Prosecution May be Conducted according to Law 
or according to Custom : 26, 3, 7-8, the consul Fulvius was 
tried for cowardice, and the bill called for a fine. Later 
the bill was amended and called for capital punishment. 
The tribunes declared this to be legal, seu legibus seu 
moribus. 

22) The Senate Should Conduct Quaestiones: 38, 54, 5, 
when a quaestio was proposed to the people concerning the 
spoils from the war with Antiochus, an objection was made 
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by the tribunes, that the senate ought to conduct the inves- 
tigation ita ut antea semper factum esset. 

23) The Two Quaestiones at Locri: 31, 12, 3, the 
quaestio authorized by the senate concerning Pleminius and 
affairs at Locri 1 served as a precedent for another at the 
same place three years later. 

24) Precedent for Obtaining the Throne : 1, 49, 2, Tar- 
quinius is said to have feared that the way he obtained the 
throne would serve as a precedent. 

25) Augury Employed in Enrolling Cavalry: 1, 36, 3 
id quia inaugurate Romulus fecerat . . . mutari neque 
novum constitui . . . posse. Tarquinius Priscus had de- 
sired to enroll cavalry in addition to the centuries which 
Komulus had enrolled, but Attus, the augur, said this 
could not be done without taking the auspices. 

4. The Terms Used 

a. ius and exemplum 

A ius may be created by an exemplum and so we fre- 
quently find the adjectives malum, perniciosum, pessimum, 
applied to the latter. The right of compelling the allies 
to support a Eoman official's retinue, arose velut probato 
exemplo. Marcellus carried away the spoils of Syracuse to 
Eome iure belli as he said. Fulvius, who did the same with 
Ambracia, which had voluntarily surrendered, based his 
defence and the ius belli on the precedent of Marcellus. 
Again the law, ius, does not rest upon obsolete precedents 
in ancient records but upon recent practice. 1 This is a 
significant passage for the growth and decay of practice 
and consequently for changes in the Eoman constitutional 
law. It was consuetude ' usage/ mos i custom/ and ex- 
emphim, c precedent/ according to which that large body of 

1 See Livy, 29, 18-20. a See 27, 8, 9. 
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unwritten law, ius, was established. Ius and exemplum are 
occasionally used, correlatively, in justification or rejection 
of a certain course. The senate could rescind a indicium 
populi nee exemplo nee iure. 1 

B. MOS AND EXEMPLUM 

Ordinarily the difference between mos and exemplum, is 
one of degree. The ovation of the propraetor Lentulus 
could not take place more maiorum aut ullo exemplo. 
When the soldiers sent a representative to the dictator to 
protest, the latter considered their action a bad precedent, 
exemplum, and inquired upon what mos it was based. This 
distinction, however, does not always hold. Exemplo maio- 
rum in 8, 13, 16 and in 24, 8, 17 is equivalent to more maio- 
rum. The mos in publicum procurrendi of which Cato 
complains, 34, 2, 9, is practically the same as the exemplum 
in 34, 2, 4. A triumph on mount Alba 33, 23, 3, took place 
clarorum virorum exemplo and in 42, 21, 7 Livy speaks of 
this kind of a triumph quod iam in morem venerat. 

C. MOS AND LEX 

Lex is evidently regarded in some places as a stronger, a 
more binding rule, than mos. Philip says of the Aetolians, 
32, 34, 5 cum ipsi pro lege liunc morem servent. The 
Greeks of Emporia, Spain, 34, 9, 6, performed the watches 
of the city neque maris causa tantum aut legis. The 
Khodians in an address to the Romans said : 

45, 24, 3 neque moribus neque legibus ullius civitatis ita 
comparatum esse, ut, si qui velit inimicum perire, si nihil 
fecerit, quo id fiat, capitis damnetur. 

Here should be discussed a passage referred to on page 
310: 

26, 3, 8 tribuni plebis appellati conlegae negarunt se in 
1 Cf . 39, 39, 6. 
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mora esse, quo minus, quod ei more maiorum permissum 
esset, seu legibus sen moribus mallet, anquireret, quoad vel 
capitis vel pecuniae iudicasset private. 

On this Weissenborn savs : " Es war wol den Tribunen 
nicht durch ein bestiramtes Gesetz srestattet, einen Strafan- 
trag zu andern aber nach den Herkommen erlaubt. seu leg. 
— seu mor. bezieht sich entweder darauf, dass in dem Crim- 
inalrecbte nur Weniges durch Gesetze, Yieles durch das 
Herkommen bestimmt war, oder darauf dass die Sitte 
mehrfach das strange Secht gemildert hatte. Wahrschein- 
lich war f ruher das Yerbrechen, welches Fulvius begangen 
hatte, als perduellio mit einer capitis poena gesetzlich be- 
droht gewesen, nach dem Herkommen aber nur eine Geld- 
strafe beantragt worden. Der Sinn der Worte scheint also 
zu sein : sie wurden den Anklager nicht hindern wie es ihm 
nach dem Herkommen gestattet sei, entweder nach dem ge- 
schriebenen Rechte auf eine Capitalstrafe oder nach dem 
Gewohnheitsrechte auf eine Geldstrafe anzutragen." 
Mommsen's view is 1 that according to the twelve tables, 
legibus, the punishment should be capital but a fine might 
be inflicted instead, moribus. In that case, there was no 
objection to amending an original bill, and no reference 
was made to the legality of it. But since later custom sanc- 
tioned a prosecution for such a misdemeanor, to be pun- 
ished with a fine, the old penalty was obsolete now, and il- 
legal, and the ius upon which the prosecution was based, 
depended upon mos and not upon lex. 

D. EXEMPLCM AXD LEX 

Fabius, 10, 15, 11,* refused to have himself returned, 
when he was holding the consular election because it was 
contrary to law and established a very bad precedent. The 

1 Roemisches Strafrecht, p. 1015. 
* See p. 307. 
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precedent was bad not because the act was contrary to law 
but because, evidently, it was contrary to public policy and 
tfould give rise to an undesirable ius. 1 

The events without precedent, which belong to the revo- 
lutionary period, reported in the periochae, show that Livy 
and his epitomizer were keenly alive to these constitutional 
questions. The following may be cited by way of illustra- 
tion : Pompey, per. 107, was made sole consul, quod nidli 
alii umquam contigerat. Sulla, per. 89, proceeded with 
twenty-four fasces, quod nemo umquam fecerat. Licinius 
Crassus, pontifex maximus, while consul, departed from 
Italy, per. 59, quod numquam antea factum erat. Pompey, 
per. 89, at the age of twenty-four, and hitherto a Eoman 
knight only, triumphed on his return from Africa, quod 
nulli contigerat. 

These hints indicate that the writers of the time realized 
that they were in a revolutionary period and that constitu- 
tional safeguards were being broken down. 

The above discussion has been necessary to show the 
sources from which ius arises or may arise. A ius arises 
probato exemplo. A ius depends not upon antiquated and 
forgotten precedent, but upon recent practice. It may be 
created by a lex* Nettleship, 8 says : " Ius is either a law 
or rule or power or right existing prior to a lex; or is a de- 
cision or power or right granted in accordance with a lex; 
or a provision or ordinance included in a lex." It is ius in 
this first meaning, that arises from precedent and custom. 
Ius is a crystallization of custom. When ius, mos and lex 

x Cf. 27, 6, 4 and 27, 6, 6 dictator causa comitiorum, auctori- 
tote senatus, plebis scito, exempli*, tutabatur. 

8 Cf . iusurpandi iuris causa, said of the right established by 
a lex, of the plebeians to be represented in the college of con- 
sular tribunes. 

8 Contributions to Latin Lexicography, article Lex. 
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are coordinated, they are meant to cover the whole field of 
prescription. lus must have contained, at least faintly, the 
idea of relationship of parties and the rights or duties aris- 
ing therefrom, while mos meant that to which given people 
conform under given circumstances but contained no idea 
of association of parties. 

Custom governed procedure throughout the wide range of 
Eoman activity, consequently the kind and quality of the 
ius arising therefrom is a varying one. 



III. CRIMINAL PROCEDURE 

Mommsen has distinguished eleven main divisions in the 
Roman criminal procedure. The facts with which we shall 
have here to deal, are embraced largely under the titles: 
"Rechtskunde der Beamten," "Der rein magistratische 
comitial Strafprozess," "Der delictische Privatprozess " 
and " Das Geschwornengericht unter magistratischem Vor- 
sitz." 

The following divisions have been made here, as being 
better adapted to the material found in Livy : The Magis- 
terial Procedure, The Iudicium Populi, The Quaestiones 
Extraordinariae, The Quaestiones Perpetuae, Military Pro- 
cedure, and Pontifical Procedure. To Militarv Procedure 
has been subjoined a brief discussion of the senate's juris- 
diction. The Magisterial Procedure includes all trials be- 
fore those magistrates who were not subject to the provo- 
cate and who, through their imperium, could inflict the 
heavier penalties even within the city. The Iudicium 
Populi includes all trials in which the magistrate was sub- 
ject to provocatio, and which came before the people. The 
Quaestiones Extraordinariae include such cases as came 
under the presidency of an official or officials, conducted not 
by the magisterial imperium but authorized by a decree of 
the senate or of the people or of both. The Quaestiones 
Perpetuae are the permanent courts of the late Republic. 
Military Procedure embraces the acts of the commanding 
general toward his soldiers, of a punitive character, and the 
power of the provincial magistrate in his province. The 
senate had so large a part in these matters that its powers 
must be discussed in this connection. 
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1. Magisterial Procedure 

1) The first case, 2, 5, 5, is that of the young patricians 1 
who plotted for the return of the Tarquins. The consuls 
had not yet been made subject to provocatio. We are told : 
damnati proditores sumptumque supplicium. They were 
beheaded by the lictors, at the command of the consuls, and 
a reward of freedom, citizenship, and money was given to 
the slave who betrayed them. The letters which they wrote 
for the envoys of Tarquin were used as documentary evi- 
dence against them. 

2) During a severe struggle between patricians and ple- 
beians which arose mainly on account of the nexi, the con- 
sul ordered a ringleader of the mob to be arrested, 2, 27, 12. 
He appealed to the people but the consul would not yield 
to his provocatio until he was persuaded to do so by the 
patrician leaders. This procedure bears the marks of being 
something more than a mere arrest for disturbance of the 
peace, because of the mention of the provocatio and of the 
indicium populi. There is no formulation of a charge 
given. The consuls had, by this time, been brought under 
subjection to the provocatio but the provocatio had not yet 
acquired sufficient sanction, to prevent the consul from dis- 
regarding it. 

3) Maelius was prosecuted for perduellio by the dictator 
Cincinnatus, and his master of horse Servilius Ahala. A 
dictator was appointed because the consuls were fettered by 
the laws of appeal. Maelius had for some time been sus- 
pected of seeking royal power over the Romans, and finally 

x The tradition of the trial of Horatius, the appointment of 
duumviri, his condemnation and appeal to the people, and his 
acquittal, Livy, 1, 26, needs to be mentioned only, in conse- 
quence of its unhistorical character. It may be remarked that 
in later time, it was regarded as establishing a precedent for 
the provocatio. Cf. 8, 33, 8. 
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it was reported that arms were being collected at his house. 
On being summoned by Ahala before the dictator, he with- 
drew into the crowd and when seized by order of the magis- 
ter equitum he begged the people to aid him. While he 
thus cried for aid, Ahala slew him. 1 The dictator justified 
the deed and said, 4, 15, 2, that he had taken his seat ad 
causam cognoscendam and that Maelius would have met 
with the same fate, vim parantem, ne iicdicio se commit- 
teret, vi coercitum esse. 

4) A quarrel arose between the dictator and the master 
of horse.* The latter had joined battle in the absence of the 
former, contrary to orders. The dictator attempted to in- 
flict summary punishment upon the master of horse, but he 
escaped to Rome. The dictator followed and ordered him 
to be seized by the lictors. An appeal was made to the 
people. Pleas were entered on both sides, but it is clear that 
the people felt that they did not have jurisdiction in the 
matter. So, instead of rendering a decision, they resorted 
to entreaties. Hereupon the dictator felt that his tra- 
perium had been upheld and he relented. 

5) The tribunes had the right of coercitio to enforce 
their decrees.* They had the further right, by virtue of 
their sacrosanct character, of punishing those who violated 
their persons. Out of this, apparently, certain judicial 
powers grew. In per. 48 it is said that the consuls, because 
they refused freedom from service to certain friends of the 
tribunes, were thrown into prison by the tribunes. This 
action probably grew out of their power of coercitio. Cf. 
also Per. 58, T. Annvus consulates, qui cum in senatu, in 
Gracchum perorasset, raptus ab eo ad populum delatusque 
plebi, rursus in eum pro rostris contionatus est. This does 

1 See 4, 14, 3-6. 8 9, 34, 26. 

8 See 8, 31-36. 
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not indicate a trial before the people. It seems to be an 
arbitrary action on the part of the tribune, growing out of 
his sacrosanctity. Cf. Plutarch, Gracchus 14 and Festus 
(Miiller) p. 314, 1. 30. 

6) Atinius Labeo, per. 59, ordered the censor to be 
hurled from the Tarpeian rock, because the latter had 
passed him over in selecting the senate. This case grew 
out of the right of self-protection of the tribune. 1 

7) Cato, per. 105, was put into prison because he op- 
posed the tribune's bill for assigning provinces to the con- 
suls for five years. 

8) Per. 55 C. Matienus accusatus est apud tribunos 
plebis quod exercitum in Hispania deseruisset, damnatusque 
sub furca diu virgis caesus est sestertio nummo veniit. 

It is difficult to see what kind of a procedure is referred 
to here. Mommsen 1 does not consider this as anything 
more than an appeal to the tribunes, from the coercitio of 
the consul, which appeal failed. 

Under magisterial procedure, if they are to be classified, 
would come various revolutionary proceedings recorded in 
the periochae: per. 102, Catilina urbe pulso de reliquis 
convwratis supplicmm sumptwru est; Marius, consul, per. 
80, ordered a senator to be hurled from the Tarpeian rock ; 
per. 89 On. Pompevus in Siciliam cum imperio a senatu 
missus, On. Carbonem . . . captum occidit. In per. 88 we 
are told of the dictatorship of Sulla, of the proscriptions 
and massacres under his rule, of the murdering of the 
Praenestines and of the putting to death of Marius by his 
order. In per. 80 is an account of the massacres of Marius 
and Cinna. All these revolutionary measures hark back to 
a magisterial procedure, antedating the well established 

1 See 24, 43; 29, 37; 43, 16 for attempts to prosecute tribunes. 
*Strafrecht, p. 43. 
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constitutional limitations on magisterial power. Cicero, in 
support of his proposed course against Catiline, cites as a 
precedent no. 3. 

The trial of Marcus Volscius for false witness L was not 
a magisterial trial, but the dictator seems to have inter- 
vened to prevent interference by the tribunes. 1 The first 
set of decemvirs, though not elected subject to provocatio, 
submitted to it, and trials during that year were brought 
before the people. In one case a decemvir brought a pa- 
trician to trial before the people though he himself was a 
index legitimus to try it. 3 

2. Iudicia Populi 

Tribunes, aediles, quaestores parricidii, and a decemvir 
are found in Livy as prosecuting officers before the people. 
There is also a tradition that duumviri perduellionis took 
part in one prosecution. 

A. PROSECUTIONS BY THE TRIBUNES 

There are several prosecutions of decemvirs, of censors, 
and of ex-consuls or ex-consular tribunes. The latter were 
cases arising usually, for cowardice or failure in war, but no 
general classification of the cases can be made. Conse- 
quently a table has been subjoined of all the cases numbered 
according to priority of occurrence. The individual cases 
will be cited by number in the discussion to follow. 

TABLE OF PROSECUTIONS BY THE TRIBUNES 

1) 2, 35. Marcius Coriolanus was brought to trial be- 
fore the people, on various charges. He went into exile and 
was condemned. 

2)2, 52. Menenius, an ex-consul, was tried for the loss 

1 See 3, 24-29. 3 Cf. p. 329. 

a See 3, 29, 6. 
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of a fort. The charge was capital but he was condemned to 
pay a fine. He died from the disgrace. 

3) 2, 52. Servilius an ex-consul was tried before the 
plebs for failure in battle and was acquitted. 

4) 2, 54. Furius and Manlius, ex-consuls, were tried 
apparently because of their opposition to the agrarian bill. 
The patricians murdered the prosecutor and the trial was 
dropped. 

5) 2, 61. Appius Claudius, opponent of the agrarian 
bill, was brought to trial once. The trial was put off and 
he died before it came up again. 

6) 3, 13. Caeso Quinctius was a most vehement enemy 
of the plebeians. The counts against him were various. 
The charge of murder supported by false testimony weighed 
most heavily against him. He was the first to give bail for 
his appearance. He went into exile before trial and his 
father was held responsible for the bail. 

7) 3, 31. Two ex-consuls, Romilius and Veturius, were 
prosecuted for selling booty, Romilius by a tribune and 
Veturius by an aedile. Each was fined. 

8) 3, 56-58. Appius Claudius, the decemvir, was 
charged with condemning a free person to slavery. He was 
not allowed his freedom until the day of trial and com- 
mitted suicide in prison. 

9) 3, 58. Oppius, a decemvir, was prosecuted because 
he did not hinder the judgment of Appius and because he 
had scourged a soldier. He committed suicide before trial. 

10) 3, 58. Marcus Claudius, who claimed Virginia as a 
slave, was condemned but permitted to withdraw into exile. 

11) 4, 11. The commissioners who were appointed to 
conduct a colony to Ardea, by assigning the territory to 
Rutulians instead of to Romans, practically annulled a de- 
cision of the people. They were indicted but they avoided 
trial by remaining at Ardea. 



322 University of Michigan Studies 

12) 4, 21. An ex-master of horse, Ahala, was prose- 
cuted for putting to death a citizen who had not been con- 
demned. The bill to confiscate his property was defeated. 

13) 4, 21. Minucius was brought to trial for obtaining 
the condemnation of Maelius on false charges, and was 
acquitted. 

14) 4, 41. Postumius and Quinctius, ex-consular trib- 
unes, were tried separately before the comitia tributa for 
failure in battle. Postumius was fined and Quinctius was 
acquitted. 

15) 4, 42, and 44. Sempronius was charged with fail- 
ure in battle. The trial was begun and withdrawn and re- 
commenced. An agrarian bill was introduced at this time 
to prejudice his case. He was fined. The trial was before 
the plebs. 

16) 5, 11-12. Sergius and Virginius, ex-consular trib- 
unes, were tried before the plebs for failure in battle. They 
accused each other. Both were fined. 

17) 5, 29. Virginius and Pomponius, ex-tribunes, were 
prosecuted because they supported the patrician cause, and 
were fined. 

18) 5, 32. Furius Camillus was brought to trial on ac- 
count of the booty of Veii. He went into exile and was 

V 

fined in his absence. 

19) 6, 1. Quintus Fabius was brought to trial probably 
before the comitia centuriata for engaging in war while he 
was a legatus. He died before sentence was pronounced. 

20) 6, 20. Manlius was tried before the comitia cen- 
turiata for aiming at the royal power. He was condemned 
and hurled from the Tarpeian rock. Another tradition was 
handed down to the effect that he was prosecuted by dimm- 
viri perduellionis. 

21) 7, 4-5. Manlius, ex-dictator, was prosecuted for 
scourging and fining those who failed to enlist. His son 
compelled the withdrawal of the prosecution. 
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22) 8, 37. The Tusculans were prosecuted before the 
comitia tributa for helping the enemies of the Eomans in 
war. They appeared and made entreaties and were ac- 
quitted by the votes of all but one tribe. 

23) 10, 46. The charge upon which Postumius was in- 
dicted is not given. He escaped trial by accepting a com- 
mission under the consul. 

24) Per. 11. L. Postumius, while consul, made use of 
the soldiers on his private estate. He was prosecuted be- 
fore tjie comitia tributa and fined (cf. Dionys. Hal. 17. 
4f.). 

25) 22, 35; 22, 49; 27, 34. Paulus and Livius ex-con- 
suls, were prosecuted for mis-appropriating the booty won 
in battle. Livius on being condemned and probably fined, 
went into exile. Paulus was with some difficulty acquitted. 

26) 24, 43. Furius and Atilius, censors, were indicted 
by a tribune because of the treatment the latter received at 
their hands. The trial was prevented by other tribunes. 

27) 25, 3-4. Postumius, a publicanus, was brought to 
trial before the concilium plebis and a fine was demanded 
for fraud in furnishing government supplies. Other pub- 
licani interfered and the concilium was adjourned. An 
amended bill of indictment was then brought in and he 
was prosecuted for a capital offence. He gave bail for his 
appearance and defaulted. A bill of outlawry was passed 
against him. 

28) 25, 4. This case of the publicani grows out of the 
preceding one. Some to avoid danger went into exile. 
Those who could not give bail were at first thrown into 
prison and later those who could were also imprisoned. 

29) 26, 2-3. Fluvius, an ex-consul, was prosecuted for 
the loss of his army and a fine was demanded. Then the 
bill was amended and the trial was transferred to the comi- 
tia centuriata y on a capital charge. He went into exile and 
the plebs voted a bill of outlawry. 

22 
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30) 26, 33. The case of the Campanians was referred 
to the senate by a plebiscitum. 

31) 29, 22, 7-10; 34, 44, 6-8. Pleminius was accused 
for crimes at Locri and died before final trial. 

32) 29, 37. Furius and Claudius, censors, were accused 
because of their severities. The prosecution was dropped 
through the influence of the patricians. 

33) 30, 39, Scribae and viatores aedilicii were accused 
probably by the tribunes and condemned, for robbing the 
treasury. 

34) 37, 57-58. Acilius, an ex-consul and a candidate 
for the censorship, was prosecuted for retaining some of the 
vessels exhibited in his triumph over Antiochus. When he 
withdrew his candidacy, the prosecution was withdrawn. 

35) 38, 50-53. Publius Scipio was indicted on various 
charges. After some irregular proceedings, a tribune ve- 
toed another hearing. 

36) 43, 8. Lucretius, an ex-praetor, was brought to 
trial before the comitia tributa and fined for ill treatment 
of the people of Chalcis. 

37) 43, 16. An appeal had been taken from the magis- 
terial order of the censors, Gracchus and Claudius, to the 
tribunes. One only intervened and his intervention was 
overridden. The man who appealed to the tribunes was 
fined by the censors. Then both censors were prosecuted 
for perduellio before the comitia centuriata. Claudius was 
acquitted and the prosecution of Gracchus was dropped. 

38) Per. 61. Opimius was prosecuted and imprisoned 
for putting citizens to death uncondemned but was ac- 
quitted at the trial. 

39) Per. 67. The proconsul Servilius was prosecuted 
probably by a tribune for failure in battle. His goods were 
confiscated. 

40) Per. 69. Metellus was prosecuted because he would 
not swear to support an agrarian bill. He went into volun- 
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tary exile and a bill of outlawry was passed against him. 
41) Per. 103. The statement is made here that Cicero 
was sent into exile because he had put citizens to death 
uncondemned. 

These cases present the following points for discussion; 
the trial comitia; the amending of an original indictment; 
the nature of the trials as to charge ; the penalty, capital or 
pecuniary; avoidance of trial by death or by exile; prosecu- 
tions dropped ; threatened prosecutions. 

Before the twelve tables fixed the procedure on appeal in 
capital cases, providing that the comitia centuriata should 
be the trial comitia, such trials could be conducted before 
the concilium plebis when a tribune was prosecutor. Nos. 
1-7 antedate the twelve tables and were conducted before 
the concilium plebis since there is direct mention of the 
plebs in all except no. 2. 1 Nos. .15, 17, 18, 27 and 29 were 
also prosecuted before the plebs. The concilium plebis is 
mentioned several times in 27. In 27 and 29 the cases 
were carried to the comitia centuriata on an amended bill 
but did not come to trial. The plebs must have had juris- 
diction in 30 because the case was referred to the senate by 
a plebiscitum. 28 would naturally be tried, if it came to 
trial, before the comitia centuriata as 27 was. 

Final trial was avoided by exile in 1, 6, 11, 18, 25, 27, 
28, 29, 40, 41. Death removed the : defendants before 
trial in 5, 8, 9, 19. In some of these cases the penalty of 
death would doubtless have been inflicted while in other 
cases the penalty would have been pecuniary. Prosecutions 
were begun and dropped in 4, 21, 35. In 15 it was begun, 
dropped and begun again. Trial was prevented in 26, 32, 
34, 35, after it had been begun. Trial was avoided in 23 

x Cf. Botsford, Rom. Assemblies, p. 264, who considers all 
these cases fictions. 
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by the acceptance of a military commission. The death pen- 
alty was inflicted in one case only, no. 20. The adsertor of 
Virginia was doubtless condemned to death, but the prose- 
cution gave up its right of exacting the extreme penalty, 
as we are informed in no. 10. x 

A pecuniary punishment was inflicted in eleven cases. 
Eight of these (2, 7, 14, 15, 16, 17, 18, 36) were tried be- 
fore the plebs or the comitia tributa. The other three, 24, 
25 and 33, are similar in character and there is no reason 
apparently why we should not understand that they were 
conducted before the same assembly. 32, 34, 35, Mid 39 
were probably prosecuted for fines and were tried by the 
same assembly. 13, 19, 21 and 31 are of a somewhat differ- 
ent character. The prosecution may have been on a charge 
of perdueHlio. In that case the trial was probably before the 
comitia centuriata and the prosecution was for a capital of- 
fence. Probably, however, the charges made were merely 
nominal and the cases grew out of partisan politics. It 
may seem strange that tribunes should prosecute no. 6, 
where the nominal charge was murder. This, however, is 
another purely political case. The only really non-political 
cases prosecuted by tribunes were 27 and 28. 

Reference has already been made to carrying a trial to 
the comitia centuriata on an amended bill, (cf. 27 and 29). 
There is one more case in which the penalty does not cor- 
wapond to that asked for in the indictment at the begin- 
ning of the trial. In no. 2 the ex-consul prosecuted on a 
capital charge, was condemned to pay a fine. 

In no, 8 there occurs the following expression: 

S» Mi & proinde ut ille iterum ac saepius provocet, sic se 
itorutu ao aaepius iudicem illi ferre, ni vindicias ab liber- 
lato in aon itntem dederit; si ad iudicem non eat, pro dam- 
nau> in vini'la duci iubere. 
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A similar expression occurs in the case of Marcus Volscius : 

3, 24, 5 nisi ita esset nmlti privatim ferebant Volscio 
iudicem, cum ad iudicem ire non auderet . . . Omnes eae 
res . . . haud magis dubiam damnationem . . . faciebant. 1 

Virginius' offer to name a index seems to be an offer to 
settle the truth or falsity of the charge on which the prose- 
cution was based, in a private suit by in vwre, in iudicio 
procedure and probably by the method per sacramentum. 
There seems to be no hint, in the later time, of settling the 
truth or falsity of a charge in this manner. 

Iivy gives a report of a somewhat curious plebiscitum* 
(which report however he does not credit) to the effect that 
if Furius should perform any act in his capacity as dictator, 
pro dictatore quid egisset, he should be fined. 

B. TABLE OF PROSECUTIONS BY AEDILES 

1) 3, 31. The consul was fined for selling booty. The 
prosecutor was a plebeian aedile. 

2) 7, 28. Usurers were prosecuted by aediles. 

3) 10, 23. Usurers were prosecuted by curule aediles. 

4) 35, 41. Usurers were prosecuted by curule aediles. 

5) 10, 23. Pecuarii were prosecuted by plebeian aediles. 

6) 10, 47. Pecuarii were prosecuted by curule aediles. 

7) 33, 42. Pecuarii were prosecuted by plebeian aediles. 

8) 35, 10. Pecuarii were prosecuted by aediles. 

9) 38, 35. Frummtarii were prosecuted by curule 
aediles. 

10) 8, 22. Marcus Fulvius was prosecuted by plebeian 
aediles for stuprum and was acquitted. 

11) 10, 31. Women were prosecuted by plebeian aediles 
for stuprum and were fined. 

12) 25, 2. Women were prosecuted by plebeian aediles 
for stuprum and went into exile. 

1 Cf. also 3, 56, 4. a See 6, 38, 9. 



328 University of Michigan Studies 

13) 7, 16. An ex-tribune was prosecuted for holding 
too much land. The prosecution was inspired by Marcus 
Popilius Laenas who was probably a curule aedile. This 
case is probably similar to those of the pecuaHi. He was 
condemned. 

14) 10, 13. Certain ones who held too much land were 
prosecuted by aediles. 

15) Per. 19. Claudia was prosecuted for perduellio and 
was fined. The prosecution is referred to the plebian aediles 
by Aulus Gellius in 10, 2. 

16) 10, 23; 27, 6; 30, 39. Fines the causes of which 
are not given. 

The judicial duties of the aediles were not particularly 

important. They were for the most part concerned with 

cases of usury as in 2, 3, 4 ; pecuarii or those who occupied 

more than the amount of land allowed by law as in 5, 6, 7, 

8, 13, and 14; FrumentarU or those who cornered the grain 

supply as in 9; and cases of stuprum as in 10, 11, and 12. 

Cases of stuprum with vestals were punished by the pontiffs. 

No. 1 is peculiar in that it is a political case exactly similar 

to many prosecuted by tribunes and in this instance the 

colleague of Veturius was prosecuted and fined by a tribune. 

The aedile may have been merely a very useful assistant of 

the tribune. The prosecution for perduellio which in 15 

was a mild sort of treason, might, in the earlier period, have 

been conducted by the duumviri perduellionis or perhaps by 

the quaestores parricidii. In the later time it would be 

more usual for the prosecution to have been conducted by 

the tribunes. The aediles may have acted under the 

tribunes. 

C. TABLE OF PROSECUTIONS BY OTHER OFFICIALS 

1) 2, 41. Cassius, an ex-consul, was prosecuted for per- 
duellio by quaestores parricidii. He was put to death and 
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his house was torn down. Another tradition was to the 
effect that his father took cognizance of the case and beat 
him and put him to death and consecrated his property to 
Ceres. Livy prefers the first, account. 

2) 3, 24-29. Marcus Volscius was prosecuted for false 
witness by quaestores parricidii. He was condemned and 
went into exile. 

3) 6, 20. There was one tradition that Manlius was 
prosecuted by duumviri perduellionis and not by the 
tribunes. 

4) 3, 33. Sestius, a patrician, was prosecuted by the 
decemvir Julius for murder. The result is not given. 

1) Prosecutions by the Quaestores Parricidii 

The two cases recorded antedate the twelve tables, but it 
does not seem probable that their activity ceased at that 
time. Otherwise there does not seem to have been any suit- 
able official for the prosecution of such charges as that of 
false witness in which there were no political motives to 
spur it on. Supposing their activity to have continued, it 
is not difficult to understand Livy's silence. ' Their duties 
were not important enough in the development of the city, 
or were not of the kind that would interest general his- 
torians. 1 

2) The Duumviri Perduellionis 

There is only one tradition of a prosecution by duumviri 
perduellionis following the tradition of those engaged in 
the trial of Horatius. livy evidently does not accept this 
tradition, but believes that the prosecution was conducted 
in the regular manner by the tribunes. 2 The charge of 
perduellio was indeed something more than nominal, in a 
political case and there may have been a feeling on the part 

1 Cf. Mommsen, Staatsrecht, 2, 1, p. 525. Botsfbrd, Roman 
Assemblies, p. 244. 
9 Cf . no. 20, p. 41. 
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of the later historians, that the tribunes were not the 
proper prosecutors for such cases. For another mention of 
duumviri perduellionis see Cic. Pro Kabirio. 

3) A Decemvir as Prosecutor 

The first set of decemvirs allowed provocatio. Since 
there were no officers save decemvirs in existence at this 
time no one else could conduct the prosecution. 

3. QUAESTIONES EXTRAORDINARIAE 
TABLE OF THE QUAESTIONES EXTRAORDINARIAE 

1) 4, 51. The consular tribune Postumius was killed 
by his troops. The plebs entrusted a quaestio concerning 
the matter to the consuls. A few were designated for pun- 
ishment and they were thought to have committed suicide. 
The plebs were much displeased. 

2) 8, 18. An investigation of poisoners was made by 
the consuls and the senate. More than one hundred and 
seventy women were condemned. 

3)9, 26. A dictator was appointed to investigate cabals 
at Capua. He extended his investigations to Eome, then 
resigned without results. 

4) 9, 26. This case grows out of no. 3. The dictator 
and master of horse were brought to trial before the consuls, 
who were authorized by the senate to try them. They were 
acquitted. 

5) 10, 1. It was reported that the people of Frusino 
had aroused the Hernici to revolt. An investigation was 
made by the consuls on the authority of the senate and the 
leaders of the conspiracy were scourged and beheaded. 

6) 28, 10. An investigation of the Etruscans and Um- 
brians, who had revolted to Hannibal, was authorized by 
the senate and committed to the propraetor. 

7) 29, 17-21. The praetor of Sicily, Marcus Pomponius, 
was at the head of a commission to investigate the affairs at 
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Locri. Pleminius and thirty-two others were condemned 
and sent in chains to Rome. This commission was author- 
ized by the senate. 

8) 31, 12-13. Another investigation of an alleged rob- 
bery of the temple of Proserpina at Locri was authorized 
by the senate and entrusted to the praetor at Bruttium. 
The guilty were punished. 

9) 32, 1. This is a continuation of no. 8. It was au- 
thorized by the senate and conducted by Minucius, proprae- 
tor in Bruttium. Some were sent in chains to Rome and 
certain Locrians were punished. 

10) 33, 36. The peregrine praetor Acilius Glabrio made 
a combined quaestio and military expedition against slaves 
who had entered a conspiracy in Etruria. Some were cruci- 
fied and others were given over to their masters. 

11) 38, 54-55. An investigation was ordered by the 
people concerning the spoils from the war with Antiochus, 
not accounted for by Lucius Scipio and others. Terentius 
Culleo, peregrine praetor, was appointed to conduct it by 
the senate and he condemned and fined Scipio and two 
others. Manlius Vulso remained away and avoided the 
quaestio. See 39, 6. 

12) 39, 3. The Latin allies were compelled to return 
home. The peregrine praetor, Terentius Culleo, was ap- 
pointed to investigate whether or not they obeyed. Twelve 
thousand returned. 

13) 39, 8-19. An investigation of the Bacchanals was 
made by the consuls on the authority of the senate. Many 
were put to death, some were thrown into chains, the women 
were handed over to their relatives for punishment. 

14) 39, 29 and 41. An investigation was made concern- 
ing the Bacchanals and concerning conspiracies of shep- 
herds by Lucius Postumius, praetor at Tarentum. Seven 
thousand shepherds were put to death; of the Bacchanals 
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some were punished and others were sent to Rome to the 
senate. 

15) 39, 38 and 41. The praetor of Sardinia, Quintus 
Naevius, being authorized by the senate to make an investi- 
gation of veneficii, condemned two thousand. 

16) 40, 19. An investigation of Bacchanals was made 
by the praetor of Apulia, Lucius Duronius, on the authority 
of the senate. No results are given. 

17) 40, 37 and 43. An investigation was made concern- 
ing veneficii in and near the city by Claudius, the peregrine 
praetor, and one was made outside the city by Maenius, the 
praetor of Sardinia, on the authority of the senate. 

18) 40, 42. The senate decreed that an investigation 
should be made by Gaius Claudius, the peregrine praetor, 
concerning the treatment of Roman citizens by king 
Gentius. 

19) 41, 9. The senate committed a quaestio to the 
praetor of Sardinia, Lucius Mummius, concerning the 
Latins who did not return home. 

20) 42, 21-22. The people passed a bill asking the sen- 
ate to appoint some one to conduct a quaestio concerning 
the ill-treatment of the Ligurians at the hands of Marcus 
Popilius. The senate appointed the city praetor, Gaius 
Licinius. Popilius pleaded his case twice. On the third 
occasion the trial was postponed until Licinius' term of 
office had expired and the trial came to naught. 

21) 43, 2. Five recuperatores were appointed by the 
senate to try the ex-praetors for extortion. Several went 
into exile. The trial closed prematurely. 

22) 45, 16. The praetor of Sardinia, Manlius Torqua- 
tus, being retained ad res capitales quaerendas by the 
senate,. was prevented from going to his province. 

In the table the quaestiones are given in their chronologi- 
cal order. On the basis of the persons concerned, three 
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groups may be made: A, where the accused are Roman 
citizens as in 1, 3, 4, 7, 11, 13, 17, 20, 21 and possibly 14, 
16, and 22 may be included; B, where the accused are non- 
Roman citizens as in 5, 6, 8, 9, 12, 14, 15, 16, 18, and 19 ; 
C, where the accused are women or slaves as in 2, 10, 13, 
and 17. 1 

A. Regarding no. 1 Mommsen a remarks : " Dass im J. 
341/413 wegen der Ermordung eines Kriegstribuns con- 
sularischer Gewalt auf Veranlassung des Senats die Krieg&- 
tribune durch Plebiscit, eine Untersuchung veranlasst und 
die Plebs deren Piihrung den Consuln aufgetragen habe, 
welche um diese zu f iihren des Auftrags gar nicht bedurf ten, 
ist sicher eine Falschung, in die Annalen eingefuhrt, um 
die gleichartigen Specialgesetze der sinkenden Republic zu 
legitimiren." It is true that the consuls did not require 
any delegated authority in order to enable them to conduct 
the investigation, but they were subject to provocatio and 
could not inflict an extreme penalty. One may understand 
that the statement of Livy as it stands, means that the 
people have voted away the right of provocatio in this in- 
stance. In order to prove that this crept into the annals 
" um die gleichartigen Specialgesetze zu legitimiren " it 
would have to be shown that the method of procedure was 
what the historian had particularly in mind, but this does 
not seem to be the case. Moreover Mommsen does not cite 
any " gleichartigen Specialgesetze der sinkenden Republic." 
Whether or not the statement of Livy is historical, it doubt- 
less reflects the current usage of the time. 

No. 3 is anomalous in that a dictator was appointed to 
conduct the investigation. The quaestio was decreed by 
the senate. Whether or not the decree was intended to 

1 It may be noted that some of the quaestiones have to do 
with more than one class e. g. 13 and 17. 
a Strafrecht, p. 172. 



336 University op Michigan Studies 

Greenidge does not think so/ nor does Mommsen. 9 Yet 
whoever reads this account, unless he has some adverse 
theory to support/ must understand that the consuls did in- 
flict the death penalty, and that too upon Eoman citizens. 
The leaders were brought before the consuls, they confessed 
and caused no delay to their trial. But it was the consuls 
who conducted the trials, exercere indicia, and these trials 
were not indicia populi. Following in immediate connec- 
tion with consules . . . indicia exercere, Livy says : Plures 
necati quam in vincla coniecti sunt. Also eos capitali poena 
adficiebant. Livy^s statement is plain that the consuls did 
inflict capital punishment. The whole situation, the con- 
trast in the treatment of the more and of the less guilty, 
between that of the men and that of the women, the imme- 
diate punishment of the leaders, the difficulty of bringing 
such large numbers before comitia for trial, especially for 
separate trial, and the fact that there is nowhere any hint 
of a provocatio seems to prove that there was none. Livy 
does not neglect to say that the women were punished in 
the regular manner by their relatives. Nos. 14 and 16 are 
re-echoes of this quaestio and it is reasonable to suppose 
that Eoman citizens, such as had' escaped from Eome, were 
in the number of those who were punished, but this cannot 
be proved. The poisoners mentioned in 15 and 17 may also 
have been members of this sect. 

No. 17 includes really two investigations made simul- 
taneously, one within the city and one outside of it. The 
only result given of the quaestio within the city, is the con- 
demnation of a woman for poisoning her husband who was 
consul. In the quaestio outside the city, more than two 
thousand were condemned and the business was still unfin- 

1 See Legal Procedure of Cicero's Time, pp. 382 and 569. 
a Staatsrecht, 2, p. 110. 
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ished. We may suppose then that there was a considerable 
number in the city whose trial is unrecorded. 

Mommsen calls no. 20 " Das erste geschichtlich beglau- 
bigte criminelle Ausnahmegesetz." * The quaestio was au- 
thorized by the people, but it is evident from the account 
that this method was adopted by the senate in order to force 
the hand of refractory consuls. The brother of one of the 
consuls had dealt unfairly with a people who had surren- 
dered to him and the senate desired to annul his acts. The 
consuls would not bring the matter up for consideration and 
the senate would consider nothing else. The tribunes pro- 
posed a fine against the consuls if they did not repair to 
their provinces and they included a provision for a quaestio 
concerning the Ligurians, which, after the departure of the 
consuls, was brought up in the senate by the praetor ap- 
pointed to conduct it. 

The fact that the investigation came to naught because it 
was postponed until the praetor's term of office had expired, 
shows that a special investigation belongs to an individual 
in his official capacity only, and further that such duty does 
not pass to his successor in office. No. 21 is the first trial 
de repetundis that Livy records. It occurred about twenty 
years before the first permanent court de repetundis was 
established and about sixty years after Eome began her 
provincial administration. 

B. NON-ROMAN CITIZENS 

These special commissions that have to do with non-Eo- 
man citizens are introduced here because they show the 
growing power of the senate and because they must have 
influenced the procedure at Eome. Most of these commis- 
sions have to do with cases which would regularly come 

^trafrecht, p. 172. 
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under the military jurisdiction and there are parallels for 
them which are dealt with by the commanding generals. 
The earliest important one of which we know the result is 
no. 5. As a result of it we are told that the leaders of the 
Frusino affair were scourged and beheaded. Even earlier 
than this, in 4, 30, 5 there is an account of a cognitio of the 
Fidenates entrusted to Sergius and Sulpicius by the senate 
and certain ones were bv them banished to Ostia. Of nos. 
6 and 18 the result is not given. There does not seem to 
be any reason for thinking that the consuls did not have 
authority to make these investigations without the commis- 
sion of the senate. Nos. 12 and 19 are matters of state 
policy rather than of criminal procedure, but in order to 
enforce their decrees the praetors had a power of coerdtio 
and this was granted by the senate's commission. No. 8 is 
modelled upon no. 7, so we are told. No. 9 is in the nature 
of a continuation of no. 8. The variant account of no. 7, 
that Pleminius was punished by Scipio, shows that there 
was a feeling that the military authority was the proper 
one, for the management of the case. Regarding nos. 14, 
15, 16 and 17, which doubtless had to do with non-citizens 
and perhaps with citizens also, there is little to add. They 
are rather outside the sphere of a commander's duties and 
though they might have been undertaken without the au- 
thorization of the senate, still the procedure that was fol- 
lowed, doubtless added strength and sanction to those who 
had the matters in charge. 

C. WOMEN AND SLAVES 

In no. 2 the accused, apparently, consisted of women only 
and one hundred and seventy were condemned. We do not 
know the form of punishment meted out to them. In no. 
13 the guilty women were handed over to their relatives for 
punishment and those who were not in manu probably were 
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punished publicly by the consuls. No. 2 is an interesting 
investigation because, though the accused are not male 
Roman • citizens, the senate could not have known in ad- 
vance that women only would b£ found guilty. In fact it 
would seem inevitable that such a practice as this should 
lead to such an extension of power as is found to have been 
made in the bacchanal case. No. 10, the putting down of 
a conspiracy of slaves, adds nothing save perhaps to show 
that these important matters were not taken up without the 
authority of the senate and that in the absence of the con- 
suls a competent leader must be selected by a competent 
authority. 

In glancing over the table one will notice that three 
quaestiones, nos. 1, 11; and 20 were made under the au- 
thority of the people. These quaestiones affect Eoman citi- 
zens, but they do not seem to differ essentially, from those 
not so authorized. In the beginning the authority of the 
people, as in no. 1, would doubtless be felt necessary, but 
when a special court is established from which there is no 
appeal, it seems inevitable that there would be a shift as to 
the body which authorizes such a court. When the bill au- 
thorizing no. 11 was brought before the people, an objection 
was made: 38, 54, '5 sen&tum quaerere de pecunia non re- 
lata in publicum ita'ut dntea semper factum esset aequum 
censebcmt. We are entitled to believe that the matter was 
taken up s by -the tribunes because they feared that on 
amount of the influence of the Scipios in the senate, it 
would never be brought up there at all. As had already 
been painted out, Ho. 20 was authorized by the' people 
merely to enable the senate to get the 1 matter before itself 
for consideration. The senate had made considerable effort 
t6 tiavfe the 1 Consuls lay before it the subject of -the treat- 
ment of the Ligurians by Popilius, and the consuls had 
refused to do so. 
23 
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The quaestiones extraordinariae reach back about two 
hundred and fifty years before the time of the permanent 
courts, the first of which was established in the year 149 
b. c. The permanent courts gradually assumed cognizance 
of cases which hitherto had been subject to investigation in 
indicia populi or had occupied the quaestiones extraordina- 
riae. The permanent courts were judicial and were for 
criminal cases only. The quaestiones were broader than 
that. To the period of the permanent courts belongs the 
device of the senatus consultum ultimum. Livy mentions 
this device in 3, 4, 9 and in 6, 19, 3 but he affords no evi- 
dence that it played any part in judicial procedure in the 
earlier time. He does not even mention it again. There 
was no need of it. The dictatorship was continued until 
the close of the second Punic war. But the dictator was ap- 
pointed regularly rei gerendae causa and not for judicial 
business. 1 The senatus consultum ultimum was designed 
to legitimatize certain kinds of acts performed by adminis- 
trative officers, regularly the consuls. The quaestiones ex- 
traordinariae performed this function in an earlier period. 
The time when it was most employed was a time of political 
peace so far as patricians and plebeians were concerned and 
there was little reason to question the constitutionality of it. 
In fact the people had legitimatized it and later like the 
question of war and peace, the senate and the people or the 
senate alone could authorize it. The senatus consultum 
ultimum thus was a little broader than the quaestio extra- 
ordinaria and authorized acts of both administrative pro- 
cedure which the dictator had formerly been appointed to 
perform, and of judicial procedure, such as had been sub- 
jects of quaestiones extaordinariae. 

It seems then that the quaestio was a constitutional fore- 

1 Cf . however no. 3. 
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ranner of the senatus consultum vltimum and that the lat- 
ter was not a new device of the revolutionary period but an 
extension of an old one in a time of political turmoil. It 
thus marks the culmination of republican senatorial au- 
thority. 1 

4. QUAESTIONBS PERPETUAE 

Willems * says : " La quaestio perpetua est un tribunal 
criminel, permanent, ayant une comp6tence d6termin6e, et 
compose d'un president et de jures qui changent annuell- 
ment. Chaque quaestio perpetua est institituSe par une loi 
speciale, qui pr6cise sa competence judiciaire, la composi- 
tion du tribunal, la proc6dure k observer et les p6nalt6s k 
prononcer." 

There is no direct evidence on this subject in Livy. A 
few trials which must have fallen to the jurisdiction of these 
permanent courts, are briefly referred to in the periochae. 
As was mentioned above the first permanent court was es- 
tablished in the year 14$ b^q. 8 by the lex Calpurnia de repe- 
tundis. To this court belongs one case : 

Per. 70 cum W. Aquilius de pecuniis repetundis causam 
diceret, ipse iudices rogare noluit. M. Antonius, qui pro eo 
perorabat, tunicam a pectore eius discidit, ut honestas cica- 
trices ostenderet. indubitanter absolutus est. 

It is not definitely known in what year the quaestio per- 
petua de ambitu was established. Hartman * says : " Etwa 
in die Mitte des 7. Jhdts. oder etwas spater fallt wahr- 
scheinlich die Einfurung einer quaestio perpetua de am~ 
bitu; doch ist kein Grund vorhanden, dieselbe auf eine 

1 Since the material in Livy does not extend down to the 
Gracchan period, it is not possible to show all the points of 
connection. 

* Lie Droit Public Romain, p. 313. 

«Cf. Cic. Brut. 27, 106. 

4 Pauly-Wissowa R. E. article Ambitus, p. 1801. 
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lex Maria zuruckzufuhren. Dagegen ist mit viel Wahr- 
scheinlichkeit vermutet worden dass eine Lex Cornelia, 
nach welcher die wegen A. Verurteilten sich 10 Jahre jeder 
Amstbewerbung zu enthalten hatten, ein Gesetz des Dic- 
tators Sulla war." The lex Cornelia seems to have been 
earlier than 67, the date pf the lex Calpurnia, which ren- 
dered the ineligibility for office, mentioned by Hartman, 
perpetual, and provided for pecuniary penalties also. 1 Livy 
tells of four laws de ambitu before the permanent court was 
established. One is mentioned in 4, 25, 13 ; the leges Poe- 
teliae in 7, 15, 12 ; the lex Cornelia et Balbia in 40, 19, 11 ; 
lex de ambitu lata per. 47. The following case is probably 
to be referred to the year 65: per. 101 coniuratio eorum 
qui in petitione consulatus ambitus damnati erant, facta de 
interficiendis consulibus, oppressa est. 

The exact date of the permanent court for homicidal 
cases is also unknown.* The lex Cornelia de sicariis et vene- 
ficiis was passed about the year 81. The lex Pqmpeia de 
parricidiis was passed in 52. The former seems to have 
contained a section which had to do with the killing of near 
relatives.* The latter defined parricidium. The trial of 
Milo comes under the lex Cornelia: per. 107 quaestione 
decreta de morte P. Clodii, Milo iudicio dwnnatus in exsUi- 
um actus est. Compare the trial of the murderers of 
Caesar: per. 120 Caesar consul legem tulit de quaestione 
hdbenda in eos, quorum opera pater occisus esset; postular- 
tique ea lege M. Brutus, C. Cassias, D. Brutus, absentes 
damnati sunt.- 

Not until late in the republican period was a distinction 
made between homicide and parricidium or the murder of 
nfear relatives. The lex Pompeia defined the relationships 

*Cf. Willems, Le Droit Public Romain, p, 245. 
■ Cf . Mommsen, SJtrafreclit, p. 615. 
8 Cf. Digest, 48, 9, 1; Inst.' 4, 18, 6. 
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of persons the murder of whom , constituted parricidium. 
Mommsen * says that between* 105 and 102 b. q., such trials 
were conducted before the people, but before the time, of 
Sulla (and consequently before the lex Cornelia) they 
were tried in a permanent court. The prosecution of Mal- 
leolus may have taken place in this court :- per. < 68 Pub- 
licvus Malleolus, matte occisa, primus cuieo insutus, in 
mare prae&ipitatus est 2 

When these courts were first established the juries were 
composed of senators. Griacchus substituted the knights in 
their stead. The next change was made by Drusus: per. 
71 M. Livius Drusus tribwms plebis ... (legem) iudi- 
dariam quoque pertyJit ui aequo, parte indicia penes sena- 
tum et equestrem ordinem essent. Puchta * does not think 
that Drusus meant to share the ifudida. between the senate 
and the knights. Appian's 4 , statement indicates that the 
senate, which at this time w 8 * reduced below the regular 
number of three hundred, was repleted by an, equal number 
of knights and that the senate as thus reorganized, was to 
possess the indicia. Soon after this the senate; resolved 
that all the laws of Drusus w$re illegal because they were 
not in, harmony w ith the hx Caecilia-Didia, a bill which 
made certain preliminaries necessary before a law could be 
^proposed. 5 . This action seems tp have left the indicia in the 
control of the knights until Sulla gave them back to the 
senate. The next change was made in the consulship of 
Pompey and Crassu$, in the, year 70 : per., 97 mdieia qwoqw 
per L. \Awelvam Cottam praetor em ad equites Romanos 

x Strafrecht, p. 644. 

•For further examples see Mayor's Juvenal, vol. II, p. 48. ' 
This was a punishment more maiorum, see Digest, 48, 9, 9. 
* Institutionen, 1, 71. •-..'• 

'Roman History, 1, 35. ,-..,■••• 

B Cf. Cic. Pro Domo, 16 and 20. 
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translata sunt. This statement however means that the 
knights were permitted to share jury duty with the senate 
and the tribuni aerarii. 1 

5. Military Procedure 

That certain judicial duties were to be performed in the 
army is suggested by the following: 

28, 24, 10 et iura reddere in principiis sinebant et signum 
ab iis petebant. 

Per. 86 (Sulla) litigatores, a quibus adibatur, vadimonia 
Romam deferre iussit, cum a parte diversa urbs adhuc 
teneretur. 

In Scipio's concilium it was decided that thirty-five, who 
were authors of the mutiny, should be summarily pun- 
ished. 2 

28, 29, 11 nudi in medium protrahebantur, et simul 
omnis apparatus supplicii expromebatur ; deligati ad palum 
virgisque caesi et securi percussi ... 

The general's authority was not subject to provocatio fur- 
ther than the first mile-stone outside the city. 3 In 2, 59, 
9-11 it is stated that Appius scourged and beheaded the 
soldiers who had thrown away their arms, the standard 
bearers who had lost their ensigns, and those centurions 
and privates who had left the ranks. Of the remainder 
every tenth man was drawn by lot and punished. A mili- 
tary tribune also exercised similar power: 

4, 50, 4 postremo, cum modum irae nullum faceret, ad 
vociferationem eorum, quos necari sub crate iusserat, con- 
cursu facto, ipse ad interpellates poenam vecors de tribu- 
nali decurrit. 

Per. 57 quern militem extra ordinem (Sulla) deprehen- 
dit, si Romanus esset, vitibus, si extraneus, fustibus cecidit. 

1 Cf. Ascon. in Cornel, pp. 67-68. 
a Cf. Mommsen, Staatsrecht, 1, 121. 
8 See Livy, 3, 20, 7. 
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Fustuarium seems to have been a military punishment 
inflicted upon deserters, e. g. 5, 6, 14 fustuarium meretur, 
qui signa relinquit aut praesidio decedit. 1 On another occa- 
sion 24, 20, 6 three hundred and seventy deserters were all 
scourged in the comitium and beheaded by the general. 8 
Scipio, 30, 43, 13, beheaded the deserters who were Latin 
allies and crucified the Roman deserters delivered up to him 
by the Carthaginians. We are told regarding the spies cap- 
tured at Capua: 26, 12, 19 septuaginta comprehensi et cum 
transfugis novis mulcati virgis manibusque praecisis Capu- 
am rediguntur. 

The consul's imperium was unlimited in the Campus 
Martius. 8 This unlimited imperium was frequently ex- 
tended to those who were honored with a triumph, 26, 9, 10, 
or with an ovation, 26, 21, 5. When the consul and the dic- 
tator were with the same army, the former was so far sub- 
ject to the latter that he might be degraded, 3, 29, 2 ; 8, 33, 
14, but there is no clear evidence that he could be forced to 
resign. 

When Satricum was retaken, 9, 16, 10, the consul insti- 
tuted an investigation, to determine who was responsible for 
the revolt, and those who were found guilty, he scourged 
(and beheaded). These Satricians were declared in 26, 33 
to be Roman citizens and the senate was not able to punish 
them until authority was granted by the people. When 
Marcellus entered Nola, a civitas foederata, 23, 17, 1-3, he 
instituted an inquiry into the conduct of those who had 
been in communication with Hannibal, and he beheaded 
more than seventy and confiscated their property to the 
Boman treasury. In 39, 43, 2 Lucius Quinctius is repre- 
sented as having conducted rigorous judicial investigations 

1 Cf. Cic. Phil. 3, 6, 14. 

2 Cf. p. 319 for the action in the case of Matienus. 
8 See Livy, 24, 9, 1-2. 
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in the Latin colony Placentia.and he boasted how, many he 
had condemned to death.. These he had. in chains and was 
on the point of beheading*. When Sora,, another Latin 
colony,, was recaptured, the punishment of those who in- 
stituted the revolt was referred to the senate. Two-hundred 
and twenty-five were. sent in chains to Borne and were 
scourged and beheaded, to the great joy of the plebeians, 
as Livy tells us in 9., 24,14-15. 1 But, the Blossi, brothers, 
27, 3, 5, who had conspired to burn, the ., soldiers? huts, 
were condemned after a quaestio and put to death by Mar- 
cellus, proconsul in Campania. 

When Capua was retaken, after it had revolted to. Han- 
nibal, the consuls disagreed as to- what should' be done with 
the. people. One consul proposed that this -whole matter be 
left t6 the senate. But during. his absence his colleague 
scourged and beheaded a considerable number of Capuan 
senators.* Before punishment had been inflicted upon one 
portion which had been sent to Teanum for safekeeping, 
word came from the senate regarding them, but the consul 
put the letter aside and meted out the punishment as he had 
intended to do. The fact that they were Roman citizens 
seems at first to have been overlooked by the senate. 8 

MILITARY PROCEDURE AND THE SENATE 

Some of the passages cited, above show that the general 
occasionally referred punishments to the senate. It will 
be necessary to pursue this subject of the senate's influence 
some what further in order, to show its. growing power. 

Twelve Latin colonies, 29, 15, had refused to fill their 
quotas of soldiers and the senate decreed that the consuls 
should summon theij? magistrates and twelve leading citi- 

1 Cf . 8, 20, 7. . 

>Cf. 26, 15, , ,. 

8 Cf. 26, 33, 10. 
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zens from each colony to Borne*. After their arrival, the 
magistrates were sent, back and the other representatives 
were retained until the lists should be completed. The con- 
suls had previously yarned them, 27, 9, 10 non Oampanos 
neque. Tar entinos esse eos sed Romanos. , 

The generals bad less to ; do. with originating, a policy to- 
ward the people of the Italic peninsula than with peoples 
extra Italiam. Naturally the result of' a campaign .could 
iiot be foretold and terms of peace and questions of reward 
and punishment .and. of general policy were, , in a large w^y, 
necessarily left to the general who -completed, the campaign. 
Yet the senate was represented : 1 33, 24, 7 decern legati 
more maiomm, quorum ex cpnsilio T. Quinctius imperaior, 
leges pacts .Philippo daret . . . decreti. 2 ...... 

This commission gave audience >to,sever&L kings and states, 
33, 34,. 1. They did not settle all matters but referred cer- 
tain things back to the senate, 33, 34, 7. A commission of 
ten acted with Scipio, 30, 43; 4. A commission, whose num- 
ber as Hot given, while on the way to Carthage, made terms 
of peace 'with Virtnina, 31, 11, 17, and visited Masinissa, 
31, 19. After the peace granted by Lucius Scipio, was con- 
firmed by the senate and the people> an answer was- given to 
the various deputations from Asia-: 37, &&> 4 decern legatos 
more maiorum senatum missurumad res Aside disceptandas 
componendasque. 

When Perseus was conquered, Aemilius Paujus and ten 
legati prepared a lex, provincial or charter, 45,,, 17, 1-4.* 
This same board investigated the conduct of the Aetolians, 
to find out who had supported the cause of Perseus. Aulus 
Baebius was condemned for permitting 'Roman soldifers to 
engage in the slaughter of their citizens at tjie time of their 



1 Ct PP. 30.1-302, no., 7. 

2 Cf. 33, 31, 4; 34, 57. 

*For the laws and regulations see 45, 23-30 and 32. 
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dissensions, and for assisting the Eoman party against the 
national party. Five leg obi, 45, 17, 4, were appointed to 
assist Lucius Anicius in the organization of Illyria. 

The commissioners for Macedonia summoned before 
themselves the Acarnanians and investigations were made 
of those who favored the king and they caused two leading 
men to be beheaded, 45, 31, 15/ In 45, 10 an account is 
given of their dealings with the Rhodians. 2 

Appius Claudius had been sent as a legatus to quell dis- 
turbances among the Thessalians, who had been lately set 
free from Philip by the Romans : 

42, 5, 9-10 cum iniusto faenore gravatum aes alienum, 
ipsis magna ex parte concedentibus, qui onerarent, levasset, 
iusti crediti solution em in decern annorum pensiones dis- 
tribuit. Per eundem Appium eodemque modo, compositae 
in Perhaebia res. Aetolorum causas, Marcellus . . . cog- 
novit. 

A single legatus acted in Cyprus : 

Per. 104 lege lata de redigenda in provinciae formam 
Cypro et publicanda pecunia regia, M. Catoni administra- 
tio eius rei mandata est. 

The point to be observed in the last two passages is that the 
legatus, appointed, seems to have exercised full jurisdiction 
in both civil and criminal matters. Similar is the follow- 
ing: 

29, 36, 10 eodem tempore M. Cornelius consul in altera 
parte Italiae non tarn armis quam iudiciorum terrore Etru- 
riam continuit. 

*For their interference with Antiochus in Egypt see 45, 12. 

8 The senate, 44, 15, 1, had already punished the Rhodians 
by declaring that their subjects, the Carians and Lycians 
should be free. This was in retaliation for the presumption of 
the Rhodians in seeking to be arbiters in the contest between 
Rome and Perseus. 
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When the Eomans had assumed a protectorate over a 
people, they often interfered in its disputes with others, 
by sending legati as disceptatores: 

39, 24, 13-39, 25, 1 senatus . . . legatos ad eas contro- 
versias disceptandas misit . . . ibi cum Eomani legati dis- 
ceptatorum loco, Thessali Perrhaebique et Athamanes, haud 
dubii accusatores, Philippus ad audienda crimina tamquam 
reus consedisset . . / 

40, 17, 1 eodem anno inter populum Carthaginiensem et 
regem Maainissam in re praesenti, disceptatores Romani 

de agro fuerunt. 

While this does not show any strictly judicial powers of 
the senate, it shows that persons were selected by the senate 
who, in an administrative capacity, did exercise both civil 
and criminal jurisdiction. Fernand Lou vet a declares 
that the senate had no repressive jurisdiction, properly 
speaking. He notes that the senate, in order to punish the 
Campanians, 8 required an order from the people, authoriz- 
ing the punishment. He adds, however, that it possessed 
certain attributes which attach to the exercise of criminal 
jurisdiction. In the first quaestio concerning poisoners, 4 
the public faith was pledged by the senate to the maid-ser- 
vant who gave information: When fire broke out around 
the forum, the consul on the authority of the senate, offered 
a reward to any one who would give information in regard 
to the incendiaries. The senate authorized the people to 
appoint, or else itself appointed the quaestiones extraordi- 
nariae and it passed the senatus consultum ultimum.* It 
declared, on occasion, that certain individuals were acting 

*Cf. 39, 33, 1; 39, 36, 7. 

*Les Juridictions Criminelles k Rome, p. 53. 

8 See Livy, 26, 33, 10. 

* Livy, 8, 18, 4-5. 

8 See 3, 4, 9; 6. 19, 3. Cf. also per. 61 and 109. 
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contra rem publicam, 3, 21, 2, and that certain alleged of- 
fenders were hostes, per. 77; 119; 121. It also ordered the 
proclamation of a iustitium, 3, 3, 6 ; 10, 21, 3. 

It is desirable to note some, other facts in this connection. 
The soldiers who escaped at the battle of Cannae, 25, 5, 10, 
were banished to Sicily to serve until the close of the war. 
Referring to these Livy speaks of recruiting the troops in 
Sicily from the legions of Fluvius: 

27, 7, 13 conquisitos eos consules in Siciliam miserunt; 
additaque eadem militiae ignominia, sub qua 6annenses 
militabant quique ex praetoris Cn. Fulvi exercitu ob simi- 
lis iram f ugae missi eo ab senatu fuerant. . 

After recounting the circumstances of the trial of Plemi- 
nius for the Locrian affair, Livy says, 29, 22, 11 de Sdpione 
nusquam nisi in senatu actum. 1 Similar is the following: 
43, 8; 1 accersere in senatum Lucretium placuit, ut dis- 
ceptaret coram purgaretque sese. Immediately after this 
he was brought to trial by the tribunes* The procedure 
before the senate may be regarded as a preliminary investi- 
gation. In these preliminary investigations, it was doubt- 
less determined whether action should be- advised against 
the defendant, or if prosecution should follow, it was prob- 
ably decided whether the defendant should be supported 
by the senate's influence or should be left to his fate; It is 
reported concerning Pleminius, that though he never came 
to final trial before the people, he was thrust into a lower 
dungeon and -put to death by the senate's order. 8 Marcus 
Livius was compelled by the consuls to take part in public 
duties and in the deliberations of the senate. 

27, 34, 7-8 sed turn quoque aut verbo adsentiebatur aut 
pedibus in sententiam ibat, donee eognati hominis' eum 
causa M. Livii Macati, cum fama eius ageretur, stantem 

• • • * * 

1 Cf . 5, 8, 13. 

2 See 34, 44, 8 and cf. 29, 22, 10. * 
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coegit in senatu sententiam dicere . . . causamque sermoni- 
bus praebuit, indigno iniuriam a populo factam, magnoque 
id damno fuisse ... 

With .regard to those who went to Veii to escape the ex- 
pense of rebuilding Eome Livy says that they were recalled 
by a senatus consultum. Further : 

6, 4, 5 et primo fremitus fuit aspernantium imperium ; 
dies deinde praestituta capitalisque poena, qui non remi- 
grasset Eomam, ex ferocibus universis singulos, metu suo 
quemque, oboedientes fecit. 

Manlius was freed from prison by a sSnatus consultum 6, 
17,6. ... 

6. Pontifical Procedure 

The pontiffs had authority over vestals and over certain 
priests. The following passage will illustrate the absolute- 
ness of this authority over vestals : 

a. 8, 15, 7 vestalis . . . insimulata deinde apud pon- 
tifices ab indice servo, cum decreto eorum iussa esset sacris 
abstinere f amiliamque in potestate habere, facto iudicio viva 
sub terram ad portam Collinam extra viam stratam defossa 
scelerato campo. 

The pontiffs attached the vestal's slaves probably that they 
might not be freed and thus escape giving testimony under 
torture. Condemnation of vestals for stuprum is referred 
to in per. 14; per. 20; 22, 57, 2-3; per. 63. In 22, 57, 2-3, 
the co-respondent, a pontiff's clerk, Lucius Cantilius, was 
flogged in the comitium by the chief pontiff until he died. 
In 4, 44, 11-12 a vestal was tried and acquitted. 

b. Authority over Priests. The rex sacrificvlus was sub- 
ject to the pontiff, 2, 2, 2. In 40, 42, 6-10 we are told th&t 
the chief pontiff refused to inaugurate a naval duumvir to 
be rex sacrificulus unless he should first resign his naval 
commission. This the latter refused to do and he was fined 
by the pontiff. He appealed to the people and the case came 
before the comitia tributa. The decision rendered was to 
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the effect that he should resign his naval commission and 
that the fine should be remitted. 

In 37, 51, 1-6 the flamen Quirinalis, who had been elected 
praetor and was assigned to the province of Sicily, was for- 
bidden to leave Italy by the chief pontiff . There was great 
disturbance in the senate and among the people. Pignera, 
capta et multae dictae et tnbvm appellati et provocatum 
ad populum. In the trial before the people the pontiff pre- 
vailed and the flamen was given the foreign praetorship 
which had been assigned together with the city praetorship 
to one man. These last two examples show that in certain 
kinds of cases, at least, the pontiff was or came to be subject 
to provocatio. But in cases of stuprum where the respond- 
ents were connected with priestly offices, he does not seem, 
to have been brought under the provocatio. Somewhat simi- 
lar to the last example is the case in per. 19 where the con- 
sul Aulus Postumius, a flamen Martialis, was forbidden to 
leave the city on a military campaign. 1 There is an inter- 
esting case which shows the pontiffs power over a tribune : 

Per. 47 Cn. Tremellio tribuno plebis* multa dicta est 
quod cum M. Aemilio pontifice maximo iniuriose conten- 
derat; sacrorumque quam magistratuum ius potentius fuik 

1 Clark's interpretation of this in Jurisprudence, p. 345, 
seems to be faulty. 

2 Codex Nazarianus reads pr. Botsford, Rom. Assemblies, 
p. 322, thinks the praetor was prosecuted before the people by 
a tribune. The author regrets that the work of Professor Bots- 
ford came to hand after his article was already in type, so that 
full consideration of its important conclusions was impossible. 



CONCLUSION 

We seem to be justified in holding that the following 
points have been established : 

1) lus in Lavy denotes a relationship between parties, 
embodying rights or duties of either party ; as between state 
and citizen vus denotes authority, which has in many cases 
become embodied in law, law being at the same time a 
limitation of authority and an expression of rights. 

2) lus Oentium in Livy means international law in a 
sense closely akin to the modern sense. 

3) Precedent and custom, as Livy shows, give rise to 
various kinds of ius such as rules of etiquette, state policy, 
and constitutional law. In the growth of procedure, they 
sometimes override older statute law. 

4) There developed in Eome two jurisdictions for crimi- 
nal prosecutions. The one was a public prosecution before 
the people under the leadership of the tribunes. The pre- 
liminary steps of pronouncing a penalty and of appeal to 
the people were probably lost so far as actual practice was 
concerned and cases came directly before the assembly. The 
other jurisdiction was the quaestio extraordinaria. It was 
one of the two weapons which the ndbtiitas used to offset the 
power of the commons. This quaestio was regularly de- 
creed by the senate and the senatus consultum ultimum was 
a direct descendant of it. 

To these points should be added that the great interest 
which livy has for us, so far as law is concerned, is in what 
he has told us concerning criminal procedure. In recording 
the political and industrial progress of the Bomans he has 
necessarily touched upon occasional -matters relating to 
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private law. For example he is the chief authority for what 
is known concerning the early form of contract which he 
calls nexum. Private law, however, interested him only as 
it was interwoven with political history. 1 

x In consequence of the fragmentary character of his state- 
ments which deal with private law, it seemed impossible to set 
forth, in any orderly way, the information which he affords. 
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